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STATEMENT REGARDING ORAL ARGUMENT

Defendant-appel lant Jeffrey Skilling requests oral argument. Thiscaseis
perhaps the most prominent and publicized white-collar case ever prosecuted. But
with certainty, it is the most misunderstood case, enveloped from the outset by
perceptions and myths that bear little resemblance to the actual facts. Almost
everyone believes, for instance, that Skilling was indicted, tried, and convicted for
causing the 2001 bankruptcy of Enron Corporation and its devastating effects on
thousands of Enron employees and shareholders. Asthe government itself
conceded, however, the case against Skilling had nothing to do with Enron’s
collapse.

Profound, inherent weaknesses in the government’ s case—not just gapsin
its evidentiary proof, but doubts about its basic theories of criminality—motivated
the government to resort to novel and incorrect legal theories, demand truncated
and unfair trial procedures, and use coercive and abusive tactics. Skilling submits
that oral argument is essential to assist the Court’ s understanding of the remarkable
record in this case, including the multiplicity of substantial legal and procedural
errors that have put Skilling in prison for 24 years not only for crimes that he did

not commit, but for acts of business judgment that are not crimes at all.



JURISDICTIONAL STATEMENT
Defendant-Appellant Jeffrey Skilling appeals from ajudgment of conviction
(one count of conspiracy, 12 counts of securities fraud, five counts of false
statements to auditors, and one count insider trading) and commitment order
entered by the Honorable Sim T. Lake |11 of the U.S. District Court for the
Southern District of Texas on October 25, 2006. R:41917-24." Skilling filed a
timely notice of appeal from this order on October 31, 2006. R:42193. This Court

has jurisdiction under 28 U.S.C. §1291.

! All emphasesin this brief have been added unless otherwise noted. Citations
are made as follows unless otherwise noted: “R:123” refers to the Record on
Appedl, page 123; “SR1:123" refers to Supplemental Record #1; “SR2:123" refers
to Supplemental Record #2; “ SR3:123" refersto Supplemental Record #3;
“GX100:123" refersto Government Trial Exhibit 100, page 123; “DX100:123"
refersto Defense Trial Exhibit 100, page 123; “RE-1:123" refersto Skilling's
concurrently-filed Record Excerpts, Tab 1, page 123; and “JKS-1:123" refersto
Skilling’ s concurrently-filed Motion to Supplement the Record on Appeal, Tab 1,
page 123. Sealed documents are cited by date and title, and identified as “sealed.”



INTRODUCTION

In 2001, the seventh largest corporation in America—Enron Corporation—
went bankrupt in amatter of weeks. With almost no information about what
actually happened at Enron, it was widely assumed that such arapid collapse could
be caused only by financial crimes of great magnitude. Long before any trial was
convened, newspapers around the country, politicians in Washington, and an
inflamed public all were demanding prison sentences for Enron’ s managers,
especially itstop officials, CEO Jeff Skilling and Chairman Ken Lay. In Houston,
such calls rung out daily with venomous emotion, wrought from the pain so many
Houstonians suffered when Enron was driven out of business. The sentiment was
pervasive and pal pable: someone had to pay for what Enron’s demise did to the
people, community, and legacy of Houston.

Under unprecedented public and political pressure, the President appointed a
special team of investigators and prosecutors—the Enron Task Force—to conduct
avirtual autopsy of Enron in search of crimes and criminals. But there were two
obstacles the Task Force soon confronted. There was no clear indication of crime
at Enron. It isnot acrimeto make controversial business judgments about risks
and returns—even if those judgments appear erroneous in hindsight. Such a case
requires proof that the executive knowingly engaged in acts of criminal misconduct,

such as embezzling money or appropriating information belonging to his company.



Even more problematic, there was no tangible evidence Skilling committed
such acts. Although CFO Andrew Fastow’ s secret thievery came publicly to
personify the Enron story, the Task Force knew that Skilling had nothing to do
with Fastow’ s embezzlement. In complete contrast, Skilling had tried to save
Enron when it was on the brink of collapse, by offering to invest tens of millions of
dollars—effectively his entire net worth—to keep Enron operating as panicking
creditors and traders drained the company of cash in late 2001.

The Task Force aso knew Skilling's conduct bore none of the hallmarks or
indicia of criminality. Skilling did not steal or divert money from Enron; did not
engage in self-dealing; did not act out of greed, avarice, or financial duress; did not
destroy evidence; did not “cover up” conduct by him or others; did not tell anyone
to lie, cheat, or break the law; and did not approve deals or make statements
without consulting scores of colleagues, lawyers, accountants, and other
professionals. Asthe Task Force' s own witnesses said at trial, Skilling was loyal
and dedicated to Enron and worked tirelessly to advance and protect its interests.
In the end, the Task Force conceded the point in closing: Skilling “loved Enron.”

Given the facts, the Task Force could indict and prosecute Skilling only by
cutting corners and bending the rules—and that is exactly what happened.
Prosecutors invoked unfounded legal theories aimed at criminalizing business

judgments and actions. They exploited lay misunderstandings about how public



corporations like Enron are managed and governed. And they built a case based
not on proof that Skilling did or directed othersto do illegal things, but on the
reinterpretation of business decisions, judgments, and actions—Years after the
fact—as told by former members of Enron’s management now testifying under the
compulsion of harsh, and even unlawful, plea agreements. As the Statement of
Facts below shows, even viewing the evidence in the light most favorable to the
government, the case against Skilling was, at best, exceedingly tenuous.

But the significance of the factsin any criminal trial ultimately depends on
the law applied to them, the jurors who find them, and the evidence available to
establish them. Key trial court errors—in applying the operative law, selecting the
venue and jury, and denying Skilling access to critical witnesses and documents—
proved too much to overcome. They effectively assured convictions in spite of the
profound weakness of the government’s case.

This brief details four distinct categories of legal error that produced
Skilling' s erroneous convictions:

1. Erroneous Theory Of Fraud. From the outset, the Task Force' s case

against Skilling was rooted in an untenable theory of “honest services’ fraud. The
government posited that a corporate executive can be held liable for defrauding his
employer even where—as the government conceded to be true here—the

executive' s acts are intended to benefit his employer. This Court denounced this



theory of prosecution in another Enron case decided shortly after Skilling was
convicted. U.S. v. Brown, 459 F.3d 509 (5th Cir. 2006). This Court’sopinionin
Brown has compelled other courts, and the government itself, to dismiss numerous
fraud counts against Enron-related defendants. In ruling on Skilling’s motion for
bail pending appeal, Judge Higginbotham foresaw the same result here, for at |east
14 counts of conviction. Aswe show below, the remaining five counts are equally
infected by the flawed theory of honest-services fraud, requiring reversal of all 19
counts and remand for anew trial.

2. Erroneous Jury Instructions. The Task Force sought and obtained jury

instructions that gave the jury an incomplete, misleading, and inaccurate
understanding of the legal principles underlying the government’s case and
Skilling’ s defense. These instructions—especially given the paucity of evidence
that Skilling intended or committed any criminal acts—misguided jurors
determinations on crucial issues of fact relating to both state of mind and actual
conduct. Theinstructional errorsincluded:

a. Deliberate Ignorance. Without finding actual guilty knowledge, the jury

was invited to infer it, pursuant to the trial court’ sinstruction that such knowledge
could be assumed if it found Skilling deliberately contrived to make himself
ignorant of conduct he strongly suspected to be criminal. Because such “deliberate

ignorance” instructions tend to confuse jurors into convicting merely for



negligence, they are strongly disfavored in this Circuit, and may only be given
when the record supports an inference that the defendant both suspected criminal
wrongdoing and acted wrongfully to avoid confirming his suspicions. The record
showed neither. Thisisnot surprising, since the Task Force' s position was that
Skilling masterminded and directed the entire criminal enterprise. Thisinstruction
was especially unwarranted because Skilling never asserted an “ostrich” defense.
From the opening of the trial, Skilling told the jury he was an active, hands-on
executive who prided himself in being informed about the company’ s affairs.

Even the Task Force recognized the potential for error when it sought to
modify the instruction to clarify that the jury could find deliberate ignorance asto
one defendant (i.e., Ken Lay), but not the other (i.e., Skilling). Thetrial court
refused this modification, despite authorities from this Court encouraging such
“balancing” instructions. Reversal on al countsisrequired given the
impermissible risk, present here, that the jury improperly relied on the deliberate
ignorance instruction to convict Skilling on acivil, “should have known,” standard
of liability.

b. Materiality. The court refused to instruct the jury on accepted principles
of materiality that govern claims of fraud involving, as here, corporate filings and
communications to the public. Jurors were instructed merely to decide whether a

statement was “important,” a misleading and even meaningless standard in the



context of this case. This Court has recognized that lay notions of “justice and fair
play,” especially in cases involving Enron, do not always square with the rigid
rules of the securitieslaws. Regents of the Univ. of Cal. v. Credit Suisse First
Boston, 482 F.3d 372, 393 (5th Cir. 2007). Many elements of the securities laws,
such aswhat is“material,” are terms of art defined by statute and case law. |d. at
385-87. There can be no confidence that properly instructed jurors would have
reached the same materiality conclusions as the misinformed jury below. Indeed,
were thisacivil case, many of the statements underlying the convictions would
have been dismissed at the pleading stage as legally immaterial. This, infact, is
what occurred in one of the civil suits against Skilling and others arising out of the
collapse of Enron’s water business: nearly identical statements were dismissed—
by the same district judge. Inre Azurix Corp. Sec. Litig., 198 F.Supp.2d 862 (S.D.
Tex. 2002). That ajury was allowed to convict Skilling criminally for statements
for which he could not be held liable civilly not only reveals the instructional error
requiring reversal, but underscores the profound unfairness of this entire case.

c. Oral Side Deals. Perhaps the most vivid example of its determination to

extend the boundaries of criminal liability concerned what the Task Force called
“secret oral side deals.” Thiswas a central piece of the government’ s case against
Skilling, and it was fraught with serious error. Relying aimost entirely on the

testimony of Fastow, the side deal theory was constructed as follows: Fastow said



he had conversations with Causey—and a few with Skilling—concerning financial
transactions between Enron and a private equity fund called LIM, which Fastow
managed. There was nothing inherently wrong with these transactions themselves,
Fastow explained. But, in connection with afew of them, Fastow said he
interpreted statements Skilling made to create oral guarantees for LIM’ s benefit,
which were then kept secret from the outside accountants. Fastow said these oral
guarantees eliminated risk to LIJM in the underlying transactions. Fastow
concluded that this elimination of risk, in turn, vitiated Enron’s accounting
treatment of the transactions and made its financial statements inaccurate.

Despite the centrality of this side-deal theory to every count in the case, the
trial court refused to give an instruction requested by Skilling that would have
advised jurors how to determine whether such deals existed and, if they did exist,
whether they had any operative adverse effect on Enron’sfinancial statements.
Thisisacomplex issue requiring application of contract, accounting, and SEC
disclosurerules. The court’sinstructionsto the jury, however, gave no guidance
whatsoever on how to make these judgments. Given the weak evidence regarding
these side deals—resting almost entirely on Fastow’ s contradictory testimony—it
Isimpossible to know whether a properly instructed jury would have found al,
some, or any of the oral statementsin question created the type of actual risk-

eliminating guarantee required to invalidate Enron’ s underlying accounting



treatment. Absent such a guarantee, there was no irregularity in Enron’s
accounting treatment, no error in its financial reports, no omissionsin its public
disclosures, no false statements to its auditors—in short, no violation of the law.
The failure to properly instruct the jury on this lynchpin issue affects and requires
reversal of every count of conviction.

d. Good Faith Reliance. Thetria court also refused an instruction requested

by Skilling explaining his reliance on the institutional advice of Enron’s
professional advisors. Inits place, the jurors received an inapposite instruction,
limited to whether Skilling personally received and relied on advice from his own
attorneys and accountants. As president of alarge, multinational corporation,
Skilling did not and could not receive and act on advice that way. Skilling
explained at trial that he relied on Enron’ s organization, structure, and governance
system to manage its affairs. The jury should have been given an instruction
conforming to this evidence. The refusal to give such an instruction, which found
ample basisin the law, was tantamount to an outright rejection of Skilling’s good-
faith reliance defense, requiring reversal.

3. Community Prejudice and Truncated Voir Dire. The foregoing legal

errors are clear and dispositive, but were only magnified by the manifest error in
thetrial court’stwin decisions (a) not to move thetrial to a venue other than

Houston, a community grievously wounded by Enron’s collapse and openly



thirsting for vengeance, and (b) not to weed through the rampant animus in the jury
pool by a careful and deliberate process of voir dire.

If ever a case demanded a venue change, thiswasit. The problem was not
merely pervasive publicity in Houston—it was the pervasive view that Houston
itself was the victim of crimes by Enron’s leadership. Virtualy everyoneinthe
community knew someone who was affected by Enron’s collapse, including lost
jobs, lost retirement savings, lost business in the community, lost funding for
charity, medicine, and the arts, and perhaps, above all, lost pride. Houston felt
disgraced by Enron. It might have been possible in theory, given athoughtful,
careful voir dire, to find 12 unaffected jurors, but it was an unprecedented
challenge. Indeed, the entire U.S. Attorney’ s Office in Houston recused itself from
the case. The court asked far too much of lay Houstonians to put aside their
deepest biases, when these sworn officers of the court could not.

Compounding the error, the trial court did not give Skilling afair chance to
identify those jurors—if any existed—who might be capable of setting aside their
biases. These biases were documented by jurors themselves in answers to written
guestionnaires submitted one month before thetrial. Nevertheless, the trial judge
imposed a voir dire process that took only five hours and screened only 46 jurors—
only eight jurors more than the minimum necessary to empanel ajury after the

parties had exercised their peremptory strikes. Even this short-circuited voir dire

10



could not hide the hostility both in the venire generally and the jury seated—
though it did serve to mask, if only somewhat, the utter error of the decision to try
the case in Houston. Granted, it isthe rare case that is reversed on community
prejudice grounds. But if theright to afair venueisto have any meaning, this
must be such acase. Skilling's convictions must be reversed with directions to

change venue for any retrial.

4. Prosecutorial Misconduct. The Task Force crossed the linein skewing
the evidence in this case. It obstructed Skilling's access to witnesses and
documents. It withheld crucial exculpatory evidence. It coerced and threatened
witnesses. It secured unlawful plea agreements. It destroyed documents that
would have revealed the varied and conflicting statements of its principal witnesses,
Andrew Fastow. It affirmatively misled the jury about Fastow’ s motive to give
false testimony against Skilling. These are not perfunctory complaints. Thiswas a
systematic suppression of evidence, sanctioned by the highest officers of the Task
Force, revealed by their own documents. It was an indispensable part of the
prosecution of this case, and it prevented Skilling from mounting afull and fair
defense. Skilling’s convictions must be reversed.

Skilling' s claims of serious error did not occur in avacuum. They are the

product of alapse of reason, wisdom, and fairness that has propelled the
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government’ s criminalization of Enron’s collapse. The Enron Task Force' sfirst
prosecution resulted in the conviction of Arthur Andersen. This conviction was
reversed unanimously by the Supreme Court because, as here, the Task Force
secured ajury instruction that effectively eliminated the mens reaelement. Arthur
Andersen LLP v. U.S, 544 U.S. 696 (2005). The Task Force's second prosecution
also produced convictions—against four Merrill Lynch executives and one
executive at Enron (who chose not to appeal). These convictions were reversed by
this Court because the Task Force, as here, rested its case on an improper theory of
wirefraud. Brown, 459 F.3d at 513. The only other Enron convictions tested
following trial were those against Enron Broadband Services employee Kevin
Howard. His convictions were vacated because, as here, an improper “honest
services’ theory infected every count in the case. U.S v. Howard, 471 F.Supp.2d
772 (S.D. Tex. 2007) (appea pending, No. 07-20212).

Skilling’ s convictions rest on far greater errors infecting both the underlying
theory of liability and proceedings at trial. Because the convictions so clearly must
be reversed and remanded for anew trial, we need pause only briefly to say that
the sentence of imprisonment imposed for those wrongful convictions was also
erroneous. Skilling's 24-year sentence is four times longer than any other Enron
executive, two to three times longer than similarly situated white-collar defendants,

and six years longer than the average federal sentence for murder. Even the former
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Director of the Task Force called it “too severe.” Andrew Weissmann & JoshuaA.
Block, White-Collar Defendants and White-Collar Crimes, 116 YALE L.J. POCKET
PART 286 (2007). Skilling's unreasonable sentence derived from the trial court’s
failure to make an individualized sentencing decision, choosing instead to adhere
rigidly to the sentence recommended under generic Guidelines factors. Even then,
the trial judge misapplied key factorsto produce the recommended sentence. |f
this Court does not reverse all of Skilling's counts of conviction, it should address
errorsin his sentence and order a new sentencing.

In sum, the government’s zeal to bring a criminal case against Jeff Skilling,
and prosecute and try him in Houston, Texas, required a process and produced a
result that was flawed throughout, from the erroneous theory underlying the
indictment through to his severely harsh sentence. That final error ultimately
satisfied what many were demanding long before anyone knew what happened at
Enron: no matter what the facts and whatever the law, someone would have to pay
for Enron’sfailure. That someone was Jeff Skilling—the last man standing when
the court meted out its punishment. His conviction and imprisonment, it is said,
have helped bring closure to a national tragedy. That is profoundly wrong, for
there is no closure—and certainly no justice—in denying aman hisright to afair

and just trial. The convictions must be reversed.
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QUESTIONS PRESENTED

Whether this Court’ s decision in U.S. v. Brown, 459 F.3d 509 (5th Cir.

2006), invalidates Skilling' s counts of conviction.

Whether the district court’ s jury instructions on deliberate ignorance and its

refusal to give requested instructions on materiality, reliance, and “oral side

deals’ were erroneous and prejudicial.

A. Whether the district court erred in not dismissing Counts 23 and 24,
which were wholly premised on alleged fal se statements that were
immaterial as a matter of law.

B. Whether the district court erred in not dismissing every count in the
indictment as premised on alegally meaningless and factually
unsupported “oral side deal” theory of fraud.

Whether Skilling’ sright to afair trial was infringed because of presumed or

actua pregudice among members of the jury.

Whether multiple acts of prosecutorial misconduct—alone or in

combination—Violated due process and prejudiced Skilling' s defense.

Whether Skilling’ s 24-year sentence was unreasonable, inconsistent with the

Guidelines and federal sentencing statutes, and ultimately unconstitutional.
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STATEMENT OF THE CASE

At its peak, Enron was “The World's Leading Energy Company.” DX30694.
It had four major businesses. Wholesale, which bought, sold, and delivered natural
gas, electricity, and other commodities; Transportation & Distribution, which
owned an expansive natural gas pipeline network and an electric utility; Retail
(“Enron Energy Services’ or “EES’), a start-up that sold gas, electricity, and
energy management services to end-users; and Broadband (* Enron Broadband
Services’ or “EBS’), another start-up, which bought and sold bandwidth capacity
and transported data. R:15075-83; GX996:1161-71; GX4311:7.

Through 1996, Skilling led Enron’s Wholesal e business, which he founded
in 1990 asitsfirst and only employee. In 1997, Skilling became Enron’s President
and Chief Operating Officer, and joined the Board of Directors. In February 2001,
he became Enron’s CEO. On August 14, 2001, he resigned from Enron.

Skilling was indicted in 2004 along with former Enron Chairman and CEO
Ken Lay and former Enron Chief Accounting Officer Richard Causey. R:119-78,
842-909; RE-3. On December 28, 2005, just weeks before trial, Causey pled guilty
to one count of securitiesfraud. R:12270-73. Skilling and Lay’strial beganin
Houston on January 30, 2006. On May 25, the jury convicted Skilling on 19
counts: one count of conspiracy to commit securities or wire fraud (18 U.S.C.

8371); 12 counts of securities fraud (15 U.S.C. §878j, 78ff, 17 C.F.R. §240.10b-5);
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five counts of false statements to auditors (15 U.S.C. 8878m, 78ff, 17 C.F.R.
§240.13b2-2); and one count of insider trading (15 U.S.C. 887§j, 78ff, 17 C.F.R.
8240.10b-5). Thejury acquitted Skilling on nine counts of insider trading.
Skilling was sentenced to 292 months in prison (which heis serving in Waseca,
Minnesota), and ordered to pay $45 million in restitution. R:41917-24; RE-5.
STATEMENT OF FACTS

l. SEPARATING FACT FROM FICTION

Popular myth shrouds Enron and its collapse. Any fair understanding of this
case, and Skilling’' s arguments on appeal, first requires shedding its lore.

Debunking Myth No. 1. Thiscaseis not about Enron’s bankruptcy, and

never was. Skilling resigned months before scandal and bankruptcy befell the
company, when—even according to government witnesses—the prospect of
bankruptcy was inconceivable. R:15935, 19102, 24456; SR3:3632. The Task
Force acknowledged thisin closing:
This caseis not about what caused the bankruptcy of Enron. Y ou don’t
have to worry about that. Y ou don’t have to think about that during

your deliberations. It’s not about what caused the bankruptcy.
R:36449; see also R:18607-08.

Skilling was charged not with causing the bankruptcy, but misrepresenting Enron’s

condition during the two years preceding his August 2001 resignation. The
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company’ s financial failure months after he left wasirrelevant. In fact, contrary
to the widely held misperception that Enron was a *“ house of cards’ and desperate
for revenues and earnings when Skilling presided over it, one of the Task Force's
key allegations was that Enron made too much money while Skilling was at the
helm and hid it: “[b]y early 2001”—in the middle of the alleged conspiracy—

“[Enron’ ] reserves contained over $1 billion in unreported earnings.” R:863-65.

Debunking Myth No. 2. Unlike Andrew Fastow, Skilling did not steal from
Enron, nor was he accused of doing so. At trial, Fastow admitted he concealed his
thefts from Skilling. R:21622-27, 21685, 21690, 21720-25, 21771. No one
accused Skilling of sabotaging Enron’s interests to further his own. Just the
opposite, the Task Force's own witnesses openly acknowledged Skilling “loved the
company,” “was very committed” and “dedicated” to it, and “had the best interests

of Enronin mind.” R:15954, 18024-25, 22986, 24548-49, 36441.

> To dispel deeply held misconceptions to the contrary, defendants sought to
show that nothing they did—or were even accused of doing—caused Enron’s
demise. R:14881-84, 14939-53. Skilling argued that Enron was a fundamentally
sound company that suffered a classic “run-on-the-bank,” aliquidity crisis
triggered by unfounded fears about Enron’ s financial health. R:28192-97. But the
Task Force contended that the cause of the bankruptcy was irrelevant and, on that
basis, largely frustrated defendants’ efforts to explain its actual cause. R:15060-63,
36449, 16839-40, 18607-08, 29762, 34402-03. Then in the rebuttal portion of its
closing argument—when Skilling could not respond—it argued: “Let’s not forget
that Enron went bankrupt when we' re considering the credibility of these people,
al right? Thiswas the seventh largest company in the country, and it went
bankrupt in a matter of months.” R:36999-01.

17



Debunking Myth No. 3. Skilling did not act out of greed. Asthe Task

Force was forced to concede at the close of trial: “It’'s not a case about greed.”
R:37006-07, 37065. The evidence of Skilling's devotion to Enron—even to his
personal and financial detriment—was irrefutable. For instance, shortly before the
alleged conspiracy began, Skilling declined $50 million to which he was
contractually entitled, because he wanted to set an example for management. As
he told the jury, “it was the right thing to do” for Enron. R:28481-86. When
Enron began to encounter difficulties following his departure, Skilling offered to
return to the company and tried to raise liquidity for it, including $70 million of his
own funds—virtually his entire net worth. R:28241-42.3 The $120 million
Skilling was willing to forgo was roughly double the amount Skilling was accused
of making through his alleged pump-and-dump scheme. R:899-901; RE-3 (alleged
insider-trading proceeds: $62 million).

Debunking Myth No. 4. Skilling destroyed no evidence and covered up

nothing.* When questions about Enron surfaced in October 2001, Skilling urged

Fastow and othersto “ get the facts out” and “let them know everything”; he even

® One lead prosecutor has since admitted this was “ seemingly inconsistent with
aleged criminal intent.” John C. Hueston, Behind the Scenes of the Enron Trial:
Creating the Decisive Moments, 44 Am. CRIM. L. Rev. 197, 198 (2007).

* Arthur Andersen was prosecuted for document shredding (its conviction, of
course, was overturned, Arthur Andersen LLP v. U.S, 544 U.S. 696 (2005)), and
Fastow admitted destroying evidence of his secret embezzlement. R:21623-24,
21639-40, 22299, 22394-95.
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offered to return to the company to help. R:28211-29; see also R:22294-99,
22492-93; DX8137; DX21189. After the bankruptcy, he voluntarily testified
before the SEC, Congress, other federal investigators, company investigators, and
at trial. R:28249-59.

Debunking Myth No. 5. The main challenge for the Task Force was not

determining what conduct occurred at Enron, it was determining whether any of
the conduct was criminal—and not just exercises of business and accounting
judgment or statements of optimism that in the wake of Enron’s bankruptcy looked
wrong in hindsight.> As prosecutors tried to explain, Enron was not a “traditional
book cooking” case, but raised “fundamental questions of accounting and financial
reporting.” R:13295-96. Lawyers and accountants had been “all over these deals,”
requiring the Task Force to “navigate around serious advice of counsel issues and
some serious reliance on auditorsissues.” R:13286-87.

The case against Skilling, prosecutors admitted, was plagued by
“fundamental weaknesses,” because Skilling “took steps seemingly inconsistent

with alleged criminal intent” ; there were “no ‘ smoking gun’ documents,” despite

°E.g., R:13292 (Task Force Prosecutor quoted in Houston Chronicle:
“ Defendants and suspects understand that if you're selling drugs or if you rob
somebody or if you take their car, that that waswrong.... But the issue we face
first in Enron is, was this conduct criminal? When dealing with violent crime
cases or even narcotics cases, that’s never aquestion. That's awaysvery, very
black and white. Here we have to spend a lot of time figuring out what was done
and figuring out whether that was a violation of the criminal law.”).
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hundreds of millions of pages of email, memos, contracts, and untold other
documents; and cooperators—on whom the Task Force' s case was built—had
“only marginal credibility” because they were “subject to vicious impeachment” as
witnesses who were “merely ‘singing for [their] supper.”” Hueston, supra, at 197-
98, 201. There were no secret discussions about deceiving investors; no orders to
break the law; and no cover-up to avoid getting caught. E.g., R:15894-96, 15966-
67, 19093-94, 21009-10, 22492, 24437-38; SR3:3623-24, DX8137; DX21189.
Instead, the Task Force relied chiefly on its cooperators to offer after-the-
fact interpretations and opinions about Skilling’ s statements (e.g., “I think it was
misleading”; “1 don’t think it was complete”; “what did you interpret him to
mean?’). R:15557-59, 15579, 21280; see also R:15642, 16203, 17586, 19982,
20276-77. All these witnesses had powerful incentives to now characterize
differently the meaning and impressions of Skilling’s words and actions. But even
then, key cooperators and other witnesses admitted they did not think Skilling
acted criminally, Skilling never asked them to conspire or do something unlawful,
and Skilling likely believed in what he was saying and doing. R:15894, 15954,
18024-25, 19086-91, 19091-93, 20856. For example, one prominent government
cooperator and witness was Paula Rieker, the second-in-command of Investor
Relations for Enron and self-proclaimed “key architect” of Enron’s allegedly

fraudulent message. R:19063-67; DX19914. When Ms. Rieker was asked flat-out

20



whether she entered into a conspiracy with Skilling and made an agreement to
break the law, she said, “no.” R:19086-91. When Mark Koenig, the head of
Investor Relations, took the stand as the Task Force' sfirst witness, Skilling's
counsel challenged him to review an entire videotape of an Enron analyst
conference and write down any statements Skilling made that Koenig believed
were lies. Koenig wrote down nothing Skilling said, even though the Task Force
alleged Skilling' s statements were rife with fraud. R:16322-27; DX30720.

On appeal, all factual disputes are resolved in favor of the Task Force and
consistent with the verdict. U.S v. Moreno, 185 F.3d 465, 471 (5th Cir. 1999).
But even when viewed through that lens, the evidence here was weak and
inherently suspect. Those weaknesses explain why the Task Force found it
necessary to pursue not only every permissible legal and procedural advantage, but
to the point here, many that were not permissible and led to serious error in the
proceedings below. Beforeidentifying these errors and their effect on the verdict,
we detail the facts of the case, starting with the indictment.

[1. THEINDICTMENT

The foundation of the indictment, a copy of which was given to the jury for

their deliberations, was Count One. It alleged that, starting in late 1999, Skilling

spearheaded a massive conspiracy to deceive investors about Enron’ s financial
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health, by manipulating the company’s financial results and lying about the
performance of its businesses. R:844, 848, 877-78; RE-3. According to the Task
Force, this conspiracy included almost 125 people from Enron’s senior
management to entry level employees to professionals at some of the most
prestigious institutions in law, banking, and finance. Govt. Statement in
Compliance with Court’s Order Dated Nov. 2, 2004 (Nov. 19, 2004) (including
sealed co-conspirator list); R:10738-59. The conspiracy spanned over two years,
and touched every mgjor business segment of the company. R:852-53, 877-78;
RE-3. The conspiracy’s ultimate objective was to promote Enron’s stock price
artificially—by consistently reporting earnings that met or exceeded Wall Street
analysts expectations, touting Enron’ s successes, and concealing Enron’ s failures.
R:848-49, 36441, RE-3.

The means allegedly used to carry out the conspiracy were varied. They
included manufacturing earnings, hiding losses, hiding profits, and making false
statements in analyst conference calls, press releases, and Enron’s Form 10-Q and
10-K filings. R:852-77, 10738-59; RE-3. The Task Force alleged that Skilling and
his co-conspirators targeted five areas of fraud, RE-3:

o LJIM: manufactured earnings and hid losses through fraudul ent

transactions with an investment partnership called LIM, whose
genera partner was Enron CFO Andrew Fastow, R:853-59;

o Reserves: manipulated reserve accounts (raiding reservesin
one quarter, taking extrareserves in another) to report earnings
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consistent with analysts' expectations, R:864-865;

o Wholesale: misrepresented the nature of the Wholesale business
as a“logistics company” that yielded stable, sustainable earnings,
when it was really arisky “trading company” whose profits
depended on speculative bets on energy prices, R:869, 10753;

o Retall/EES. concealed the failure of the Retail business by using
a“resegmentation” to shift Retail’ slosses into Wholesale, then
stating EES was “firmly on track,” R:871-72, 10752; and

° Broadband/EBS: concealed the failure of the Broadband business
by falsely stating it was healthy and “ growing fast,” R:870, 10749.

Every one of the other 27 counts was derivative of the conspiracy count.
Counts 2, 14, 16-20, and 22-26 charged Skilling with securities fraud, for allegedly
false financial reports and statements made in 10-Qs, 10-K's, and conference calls
with stock analysts. R:881-890, 3107-34, 10739-55, 14045-63; RE-3. Counts 31-
32 and 34-36 charged Skilling with making false statements to Arthur Andersen.
R:890-94; RE-3; GX1743; GX4602-4604; GX5001-5003. Counts 42-51 charged
Skilling with insider trading for selling Enron stock during the alleged conspiracy.
R:899-901; RE-3.

1. THE PROOF AT TRIAL

At tria, the Task Force' s primary argument was that Skilling “told lie after
lie” and used “accounting trickery” to prop up Enron’s stock price, in violation of
hisfiduciary duties of “honesty,” “candor,” “loyalty,” and “honest services’ owed

to Enron’s shareholders. R:14751, 14757-58, 14784, 14799-800, 15114-15,
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15864-67, 21224-25, 22769-70, 29610-11, 32262-64, 36522, 36568, 37013-14,
37043, 37065. Inresponse, Skilling argued his statements were true, the
company’ s decisions and actions were appropriate, and Enron was in strong
financia health through the time he left the company. His defense was not that he
was unaware of fraud, but that there was no fraud. Aswetold the jury in opening
statement: “Thisis not a case of hear no evil, seeno evil. Thisisacase of there
was no evil.” R:14802-03.

A. Conspiracy & Securities Fraud

1. The Origins Of The Conspiracy

The Task Force offered no evidence to explain how the conspiracy began,
why it began, when it began, who started it, how it functioned, or how it was kept a
secret by 100-plus people for two years. There was no evidence Enron had fallen
on hard times and needed to manufacture profits. There was no evidence Skilling
was under financial duress or motivated by greed. The Task Force did not dispute
that both Enron and Skilling were highly successful between 1990 and 1999.

In 1990, Enron was primarily a pipeline company; it had 3,000 employees, a
market capitalization of $3 billion, and revenues of $5 hillion. R:28454-55;
DX16704:3541, 3565. By 1999, it had 18,000 employees, officesin 30 countries,
market capitalization of $22 billion, and revenues over $40 billion—nearly 90% of

which came from Skilling’'s Wholesale business. R:28457-60; DX16704:3541,
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3546, 3565, 3571; DX11779:1-2; DX11803; GX1026. Enron’s shareholders
received an almost 500% return on their investments over that span. DX16704:546.
In addition to countless other awards, Enron was Fortune’ s “Most Innovative
Company in America’ four yearsinarow. R:14831-32, 28454.

Neither Skilling nor Enron had any motive to start committing fraud in 1999.
Enron was the #1 marketer of natural gas, the #1 marketer of electricity, and had
the largest energy supply and transportation network in North America by awide
margin. R:28306-12, 28468-69; DX16704:3547-48. Itstransaction volumes were
double those of the nearest competitor, and in itsfirst year, Enron’s online platform
did 10 times as much business as al of its competitors combined. R:28468-69;
DX16704:3547-48. At age 46, Skilling was Enron’s Chief Operating Officer,
worth $100 million, and had been named one of the 100 Most Influential People of
the Petroleum Century, alongside giants like Henry Ford, John D. Rockefeller,
Winston Churchill, and J. Paul Getty. R:28491-93; DX20116.

Y et, according to the indictment, thisis when nearly 125 people—senior
executives, new employees, members of various business units, accountants,
lawyers, and outside professionals at respected banks and law firms—many of
whom never met, and none of whom ever committed a crime before—embarked on
an organized criminal conspiracy to mislead investors about Enron’ s financial

health. R:846-47; RE-3. And they somehow managed to keep this sprawling
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criminal enterprise secret for the entire life of the conspiracy—despite constant,
intense scrutiny by the Board of Directors, Arthur Andersen, outside lawyers, the
SEC, IRS, other federal and state regulators, Wall Street analysts, investors, and
the media.

2. LIM

LJIM was athird-party private equity fund that did business with Enron.
Fastow, Enron’s CFO, was the general partner. According to myth, LIM—
including Fastow’ srole in it—was some small, secret, back-room partnership. In
fact, it was a constituency of major institutional investors with invested capital of
nearly one-half billion dollars, represented by independent, national law and
accounting firms. R:21776 (Kirkland & Ellis; KPMG). The limited partners
included the most sophisticated financial institutions in the world. JKS-5:39;
DX8080; DX8294; DX8304; GX 1445 (Citigroup, AlG, GE Capital, JP Morgan
Chase). In short, it was abonafide, entirely lawful, investment firm. The
partnership—and particularly Fastow’ s role and participation in it—were discussed,
debated, and approved by Enron’s Board, Enron accountants and attorneys, and
Andersen. R:22089-92; GX511; GX2280. Enron’s public filings disclosed
Fastow’ srole, the terms of Enron’ s transactions with LIM, and the effects of those
transactions on Enron’ s financial results. GX995:59; GX996:48-49; GX1023:14-

15; GX1024:16; GX1025:34; GX1026:101-02; GX1027:13; GX1029:14-15:;
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GX1031:27; GX1032:76-77; GX1033:2503; GX1034:13; JKS-1. Fastow himself
testified that LIM “waslega ... and did many legal deals.” R:21367.

The LIM-related allegations against Skilling reduced to four specific
transactions: Cuiaba, LJM’ s purchase of an interest in a Brazilian power plant;
Nigerian Barges, LIJM’s purchase of an interest in power-generating barges
moored in Nigeria; Raptors, structured finance vehicles used to hedge Enron
investments; and Global Galactic, which concerned various alleged agreements
between Enron and LIM. R:854-59, 36537-49; RE-3. For each, the Task Force
argued that Skilling made, or had knowledge of, “secret oral side deals’ that
violated the accounting rules and manipulated Enron’s financial condition.

a. Cuiaba & Nigerian Barges. For Cuiaba and Barges, the issue was simple:

Was there atransfer of risk to LIM? Fastow testified that Skilling orally told him
LJIM would not lose money on either transaction. Fastow admitted Skilling did not
use the word “guarantee” in making these assurances, but said something like:
“Don’'t worry. I'll make sure you're al right on the project. Y ou won't lose any
money.” Fastow interpreted these statements, which he called “bear hugs,” to be
guarantees. R:21298-303, 21962-63, 21280, 22041-42. As such, Fastow opined
the Cuiaba and Barges deals were not true sales, and Enron’ s recognition of

earnings from them was improper. R:21927-28.
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Even so, Fastow could not help but admit that LJM was at risk in both the
Cuiaba and Barges deals.® The underlying written contracts included no mention
of the “bear hugs’ and contained integration clauses, which expressly disclaimed
“al prior agreements and understandings, oral or written.” R:21978-81; DX8756;
DX8826. Fastow conceded that Skilling's alleged “ guarantee” was legally
unenforceable. R:21818-20, 21922-23, 21978-81, 22271, 22440.” He claimed
there was “very little’ risk (since he expected Skilling to keep his word), but
acknowledged “there was somerisk.” R:21269. If LIM lost money on the deals,
Fastow explained, LJM could not hold Skilling or Enron accountable under the
alleged oral guarantee. Rather, LIM’s only recourse was to stop doing deals with
Enron. R:21818-20, 22439-40.

On itsface, Fastow’ s account did not establish impropriety in Enron’s
reporting of the Cuiaba and Barges transactions. As Judge DeMoss recognized in
Brown, such oral discussions “are ssmply the heart and soul of business
negotiations.... [They] are not evidence of the actual nature of the deal because
there was no legally enforceable take-out promise in the final written agreement.”

Brown, 459 F.3d at 535 (DeMoss, J., dissenting in part).

® R:21268-69, 21280, 21290, 21308, 22437-39 (“virtually” risk-free); R:21818-
20 (“very little” risk); DX4399 (Cuiaba risk matrix); R:21972-81 (“people were
evaluating therisks’); DX 18576 (Barges risk matrix); R:22059-60 (their job was to
evaluate risks); R:22062 (“very little risk”); R:21268-69.
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What is more, Fastow was not an accountant; he merely gave his lay opinion
that, in spite of therisk transfer, Skilling’'s few words invalidated the transactions
and meant Enron’s earnings were fraudulent. R:21538, 21808, 21927-28, 22086,
22377. The Task Force called no accountant to testify to the effect of Skilling's
words (Arthur Andersen auditor Tom Bauer merely testified that legally
unenforceabl e guarantees might affect the accounting). R:23540-42. The Task
Force never introduced the actual accounting rules; nor was the jury instructed on
them (despite Skilling’' s request). R:35949-50, 36393-439.

Fastow’ s testimony was the only evidence Skilling gave a guarantee. No
document corroborated it. R:21908, 21918-20, 22154-55, 22694, 24437-38. No
witness corroborated it. Both LIM employee Chris Loehr and Enron Treasurer
Ben Glisan testified to hearing second-hand about verbal assurances on the deals,
but neither implicated Skilling. R:22600-03, 22615, 22628-29, 22663-65, 22693-
95, 24326-46, 24617-18, 24622. In fact, Glisan specifically testified that other
people—not Skilling—provided assurances. R:24326-27, 24337, 24342, 24617,
24622, 24654. During his own testimony, Skilling was emphatic that he never
gave—nor had reason to give—Fastow a guarantee on any transaction. R:28700-
05, 28708-21, 28815-21.

b. Raptors. The Raptorswere four structured finance transactions used to

" The Task Force conceded thisin closing. R:36538 (“of course [they] don’t
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hedge—or offset the risk in—various Enron investments. Each Raptor was
capitalized by $400 million in Enron stock and a $30 million investment by LJM.
DX8662; DX8666; DX8668-8669.° To invalidate Enron’ s accounting on the
Raptors transactions, the Task Force sought to prove that LIJM was not in control
of the vehicles and its capital was not at risk. R:21378-81, 21403-04, 24269-72.
Again, Fastow testified there was a“secret oral sidedeal”: LIM wasto
receive its $30 million investment back, plus $11 million in profits, before any
hedging could begin. Having “no skin in the game,” Fastow would then let Enron
control the Raptors and hedge any asset at any price. R:21375-82. Fastow said he
struck this deal with Chief Accounting Officer Rick Causey, and discussed it with
Skilling. R:21374. To get LM itsreturn, Enron paid LIM $41 million to
purchase a“put” on the Enron stock contributed to capitalize each Raptor. Fastow
claimed this put was established only to give LIM the agreed-upon profit.’ Both
Fastow and Loehr testified that this“quid pro quo” was not disclosed to Enron’s

Board of Directors and Arthur Andersen. R:21375.

have [the] force of law™).

® One Raptor was capitalized by New Power stock, not Enron stock, but the
basic structure of the vehicle was the same.

A “put” isan option contract that gives the holder the right to sell a certain
guantity of an underlying security to the writer of the option, at a specified price
(strike price) up to a specified date (expiration date).

30



Skilling testified that the Raptors were a self-insurance structure that
protected the value of the assets hedged by Enron: if Enron’s stock in the Raptors
went up, the hedging vehicles (or self-insurance policy) would be capitalized with
gains on Enron’s stock; if Enron’s stock went down, Enron’ s stock contribution to
the vehicles would be protected through the proceeds from the put. R:28821-26.
The Raptors were the product of significant review, analysis, and discussion
among scores of people inside and outside Enron. R:22102, 24558-59, 28825-26.
Skilling was also told the Raptors had been reviewed and approved by Andersen’s
technical accounting group in Chicago, lllinois. R:28830-32. Skilling's decision
to support the structures was based on presentations made to him and to the full
Board, which voted to approve the structures. R:28827-33. Skilling testified he
was never told the vehicles were improper and reiterated he never had a side deal
with Fastow. R:28826, 28833-36.

The testimony of Enron Treasurer Ben Glisan—a major government witness,
who was the architect of the Raptors and worked closely with Fastow at Enron—
undermined Fastow’ s testimony in critical respects. First, he confirmed that LIM
was not guaranteed any profit up front; it merely had the opportunity to profit,
through the put purchased by Enron. LIM wastruly at risk, because if Enron’s
stock price dropped far enough below the put’s strike price, LIM could have lost

both the $41 million premium and its $30 million initial investment. R:24591-95.
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Second, Glisan explained that even after the $41 million distribution, LIM still had
capital at risk in each Raptor; in fact, LIM later recovered some of that money
when the vehicles were unwound. Id. Finally, hetestified that Andersen knew the
purpose of the put was to give LJM an opportunity to get its money back before
hedging began—that was not hidden, like Fastow and L oehr claimed—and
Andersen still approved it. R:25008-09.

Nevertheless, Glisan opined the Raptors were not proper, saying they were
designed to achieve “an accounting benefit, not an economic benefit”—a dubious
opinion given hisadmission that LIJM was at risk for loss. R:24578; see also
R:24260-62, 24497-98, 24583. Glisan acknowledged, however, that others
disagreed with this opinion. R:24584. Causey, other internal Enron accountants,
and Andersen all believed the Raptors were proper under the accounting rules.
R:24263-64. Inside counsel, outside counsel, and Enron’s Board all approved
them. R:24266, 25006-07; DX8850; GX137; GX147; GX190; GX196. Most
importantly, Glisan admitted his opinion about Raptors was never shared with
Skilling or the Board; he conceded that he never told Skilling he thought the
structures were fraudulent, criminal, or improper in any way. R:24571-72, 24578-
79, 24898-901. Instead, he recommended their approval. R:24571-72, 24578-79.

The Raptor structures—including the $41 million puts—were disclosed in

detail in Enron’s public filings. GX995-996; GX1023-1029; GX1031-1034.
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Refuting Fastow’ s testimony that their purpose was to *hide losses,” Enron
disclosed both the amount of revenues owing to the Raptors and the losses the
Raptors offset. R:21367, 21373, 24614-14; GX1032.

c. Global Gaactic. “Globa Galactic” is aterm Fastow used to describe

three pages in his handwritten notes that he claimed documented oral side deals
with Causey. R:858-59, 1888; RE-3. Prior totrial, the Task Force took the
position, consistent with the indictment, that the Global Galactic allegations were
only directed to Causey. R:1888 (“The Indictment does not charge Mr. Skilling
with being a part of the Global Galactic Agreement.”). On the eve of trial, the
Task Force negotiated an agreement with Causey requiring him to plead to asingle
count—not related to Global Galactic. The Task Force promptly switched
positions and began arguing Global Galactic against Skilling. R:21312-19, 36537-
41, 37021-24. The document contains no mention of Skilling, no initials by
Skilling, and no handwriting of Skilling. GX1298.

At tria, there was considerable confusion over what Global Galactic realy
was. Fastow said it was a“tally sheet” listing various side deals between Enron
and LJIM; it was not, he explained, an agreement or transaction itself. R:14778,
21312-19, 21907. Fastow testified that GX1298—a copy of the three handwritten
pages, which he claimed to have initialed with Causey—was the Global Galactic

list. R:21312-19. This, too, was uncorroborated; no other witness recognized or
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had ever seen the document. R:22630, 23532, 24350, 24637-39. The words
“Global Galactic” appeared nowhere on the three pages. GX1298.

Skilling challenged the authenticity of GX1298, because there was no
original and the circumstances surrounding its emergence were highly suspicious.
Fastow testified he created the pages and made a copy of them in 2000; in 2001, he
destroyed the original, searched for the copy, but could not find it. R:21317-18,
21929, 21822-25; DX21136. During initial interviews with the Task Force,
Fastow never mentioned the copy or his search for it. Def.’s Mot. Re: the Task
Force’s Andrew Fastow Jencks Production, Ex. C at 65, Ex. D at 21 (Dec. 16,
2005) (under seal). Only in April 2004—shortly after adistrict court judge
rejected the initial guilty plea of Fastow’ s wife, and while she was negotiating a
new deal with the Task Force—did a copy of the document suddenly emerge from
hisfamily’s safety deposit box. R:21822-25, 21939-40, 21943-47; DX 21136.
Inexplicably, athough Fastow’ s wife had gone into the box half a dozen times
since 2001, including with her criminal defense attorney, neither she nor the
attorney ever saw the document. R:21944-47; DX21136. When the Task Force
changed trial strategy to tie Skilling to Global Galactic, we sought to have GX 1298
forensically analyzed; the Task Force objected as untimely, and the district court

refused to allow an examination. R:13691-97, 14171-72.
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Once again, Glisan’s account contradicted Fastow’s. Glisan testified that
“Global Galactic” was used to describe the process of “open and continuous
negotiation” between Fastow and Causey on various deal points between LIM
(Fastow) and Causey (Enron), leading to an “agreement.”*® Glisan did not
characterize these negotiations as “ secret side deals’; to the contrary, he expected
that they would be fully documented by the business units. R:24636-37, 24649-52.
He testified that Fastow eventually said he reached a written agreement with
Causey, but he never saw it. R:24349. When shown GX1298, Glisan did not
know what it was. R:24637-39. Moreover, there were inconsistencies between
GX 1298 and contemporaneous notes that Glisan made reflecting the negotiations
between Fastow and Causey.™

Whatever it was, the connection between Global Galactic and Skilling was
remote, at best. Fastow admitted he never showed the pages to Skilling, R:21315,
21813, and aside from Cuiaba and Barges, Fastow said he never talked to Skilling
about any of the dealsin the pages. R:21905-06, 21917-18, 22004. According to

Fastow, Causey said he confirmed the “list” with Skilling—but the Task Force did

10 R:24348-49, 24620-21; GX 7603 (“Ben and Michael re: Global Galactic
deal™); GX7607 (“Rick Causey re: Global Galactic Deal”); GX7609 (Andy,
Michael / re: Global Galactic Deal”); GX7640 (“Andy Global Galactic deal”).

! For instance, GX 1298 had one term with a July 2000 deadline, suggesting the
document was created before July 2000. Y et Glisan’s notes indicated that the
negotiations remained “open” and ongoing well into August. R:24641-46;
GX4150:11451, 11470.
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not call Causey. R:21314-16, 21815-16, 21910-11, 22031-32. According to
Glisan, Causey reviewed the terms of the “negotiations’ with Skilling—but Glisan
“didn’t see anything inappropriate about that.” R:24647-48.%

3. Reserves

The Task Force argued that reserves were manipulated to hit earnings targets
In three separate quarters. 4Q 1999; 2Q 2000; and 4Q 2000.

a 4Q 1999. Investor Relations executives Mark Koenig and Paula Rieker
both testified that, in 4Q 1999, Enron’s earnings were improperly increased by a
penny to meet alast-minute change in analyst expectations. Asthey described the
events: on the morning of January 17, Enron’s earnings were at 30 cents per share;
that afternoon, the analysts' consensus estimate changed from 30 to 31 cents; they
informed Causey and Skilling that Enron was going to miss the estimate; afew
hours | ater, they received new numbers from accounting showing earnings of 31
cents; and, on January 18, Enron publicly reported earnings of 31 cents per share.
R:15149-65, 18368-78; GX1003-1004; GX4404; GX4464; GX4613.

The Task Force presented no evidence showing how the extra penny was
derived, if it was derived fraudulently, or who was involved in deriving it.

R:36517 (Task Force closing: “Have you been presented evidence of exactly where

12 Despite all the shortcomings of GX 1298, one Task Force prosecutor called it
the “prosecution’ s most incriminating document,” Hueston, supra, at 197, and said
it played a*“critical part” in convicting Skilling. R:41434-35.
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that extra penny came from? No, you haven’'t.”). Koenig and Rieker had no role
in calculating the numbers. R:16119-20, 16122-23, 16130, 16140-41, 19177-80.
No one from accounting testified that the penny was generated illegally. In fact,
Koenig and Rieker merely expressed opinions—with no foundation—that
something wrong had occurred. R:15160-61 (“I think that’swrong”); 18377 (I
felt it waswrong”). Rieker testified accounting told her the number could be
changed, and Andersen was expected to sign off—and, in fact, it did sign off on 31
cents. R:16123-24, 19179-80, 33919; DX28709:2. In short, there was no evidence
that the reported earnings of 31 cents per share were inaccurate.

Skilling testified he did not recall the last-minute change. R:28539-50.
Consistent with his recollection, the defense introduced documents—from the Task
Force' s own exhibit list—indicating that Enron’ s earnings were at 31 cents even
before the analysts estimate shifted. GX28709:3; GX2810; JKS-2:18-21.

Defense accounting expert Walter Rush analyzed the relevant accounting materials
and confirmed that Arthur Andersen was projecting 31 cents as early as January 14,
three days before the alleged incident. R:33916-20; GX287009.

This allegation of alast-minute penny to close 4Q 1999 was sprung on
Skilling. R:18364-65; Mot. to Strike and Preclude Evidence on Subject Matters
Outside the Scope of the Indictment at 18 (Feb. 21, 2006) (sealed). It appeared

nowhere in the various iterations of the indictment or bill of particulars. More
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troubling, in the Nigerian Barges (Brown) case, the Task Force argued—nboth to
the trial court and this Court—that the 31st penny in 4Q 1999 came, not from
reserves, but from the Nigerian Barges transaction. That the Task Force switched
facts for Skilling’ strial not only surprised Skilling, but no doubt shocked the
Brown defendants, who were sitting in jail at the time on afactual theory the Task
Force repudiated to convict its more prominent target.*

b. 2Q 2000. Asof July 17, 2000, Enron was projecting second quarter
earnings of 33 cents per share—one penny ahead of the consensus estimate of 32
cents. R:15939-40; DX5172; DX30695; JKS-2:23-24. That morning, after an
extended vacation and a briefing that the business was doing better than expected,
Skilling met with Causey and stated a “ preference” to report 33 or 34 cents, one or
two cents more than the consensus estimate. GX2987; R:15166-77, 18368-87,
19328-38, 28551-69. Wholesale accountant Wes Colwell sent an email to Dave
Delainey, reporting: “| understand Causey spoke with Skilling today and this was
his preference.” GX2987. Colwell testified that he adjusted a litigation reserve

account from $70 million to $56 million between July 17 and 19, releasing an extra

B3 Br. for U.S. at 8-10, 36-38, U.S v. Brown, No. 05-20319 (5th Cir. Oct. 11,
2005) (Task Force arguing that |ast-second Barges deal done to “meet 31 cents’
target and that “had they not done it, they would have missed by a penny”;
“Without the earnings booked from the barge transaction, Enron would have fallen
short of the [$0.31] forecast, with earnings per share of $0.30.”); U.S. v. Brown,
459 F.3d 509, 514 (5th Cir. 2006) (transaction “would allow Enron as awhole to
meet the company’ s forecasted earnings for the final quarter of 1999”).
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penny of earnings. R:19310-32; GX2982; GX2997; GX2999. On July 24, Enron
publicly reported earnings of 34 cents per share. GX1007-1008; GX1028:4.

According to the government, this was unlawful for two reasons. Thefirst
was timing. Andersen auditor Tom Bauer testified the adjustment was “too late,”
because it was weeks after quarter-end and the books were supposedly “closed.”
R:14773-75, 23521-22, 36519-20, 37016. Colwell, however, disagreed, stating
“[t]hetiming ... was not an issue with the changes.” R:19589-90, 19598. Other
witnesses agreed with Colwell, explaining it took weeks to close the books for all
the world-wide business units and it was normal for earnings figures—at Enron or
any company—to be constantly changing and updating between quarter-end (June
30) and the final earnings release (July 24). R:15942-43, 18183-84, 18318-19,
18329-30, 19589-90, 19589, 28544-50, 33916-17. Furthermore, Andersen tracked
the changes as they were made, knew they related to a litigation reserve adjustment,
and did not object. R:23566-71; DX21319.

Second, Bauer and Colwell opined it was improper to change a reserve
estimate in order to hit an earnings target—even if the new estimate was correct.
R:19310-12, 19320-21, 21750, 23521-24, 23531-32. They said reserves must be
based purely on management estimates of liability, without regard to earnings
considerations. Id. Accounting expert Rush refuted their opinion. As he

explained, the only requirement is to get the reserve estimate right; aslong asitisa
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reasonably correct estimate of the potential liability, it does not matter if the
number was chosen to hit an earnings target. R:33927-30. Regardless of their
differing opinions about the process, both Task Force (Bauer) and defense (Rush)
witnesses agreed on the critical issue: $56 million was an appropriate estimate for
thereserve at issue. In other words, Enron’s earnings were accurately reported for
the quarter. R:23555-56, 23559-60, 33920-23, 34029-31. The accuracy of this
reserve was corroborated when the litigation later settled for aimost the exact
amount set aside in the reserve. R:20506, 23577.*

%)ssence, the Task Force argued that Skilling's “ preference”—or, at worst,
directive—to report 34 cents was a crime, even though the reported earnings were
accurate and even though Skilling did not request or know about the misuse of a
reserve to achieve his preference. R:36518-23, 37015-17. As Colwell admitted,
neither Skilling nor anyone else told him to release the reserve, and he never told
anyone—including Skilling—nhe did anything improper. R:19599-601.

Thisisyet another example of the Task Force’s endeavoring to criminalize a
business practice. It isalso an example that was recently rejected even in acivil
context: “[M]anagement’ s desire to close the anticipated gap between revenue and
analyst consensus expectations,” without more, is not enough to establish

scienter—in fact, it is“common and sound business practice.” SE.C. v. Todd,

“ Even if it was not accurate, Colwell conceded that the $14 million adjustment
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2006 WL 1564892, *7 (S.D. Cal.).

c. 4Q 2000. Theissuein 4Q 2000 wasthe same. Enron set a $369 million
gas and power valuation reserve to account for unprecedented volatility in energy
prices. R:21729-30, 21738-39, 23526-28, 23578-80; GX4643; DX4126:5797;
DX4893:68450. The size of the reserve was justified in a memo from Enron to
Arthur Andersen; Andersen, including Bauer, audited it and approved the amount;
and not a single witness offered a different, more accurate number. GX4643;
DX4126:5797; R:21734-36, 21740-41, 33932-33.

Again, the Task Force argued the process was wrong—even though the
reserve amount was right. Colwell testified the reserve was reverse-engineered to
help produce a desired level of earnings, based on where Skilling wanted to “land
the quarter.” R:19345-47, 19350-61, 19363-65; GX4517. Colwell and Bauer
claimed it was improper to estimate a reserve with earnings targets in mind.
R:19358-61, 19365-67, 23528-31. Rush, meanwhile, explained that “backing” into
areserve was permissible, if the final reserve amount was reasonable—which
everyone agreed it was. R:33429-36.

Task Force witnesses testified that Skilling viewed this volatility reserve asa

“cookie jar” to stash away excess earnings for use in future quarters. R:19814-17,

was immaterial under accounting standards. R:21742-45, 33923-24, 33926-27.
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20482-84, 21433-36, 24160-63."> Unsurprisingly, there was no evidence of
improper earnings releases from the “cookie jar.” Rush analyzed the reserve over
its lifetime and concluded it “ did not behave like a cookie jar reserve.” Instead, the
reserve decreased as price volatility decreased, consistent with its stated purpose.
R:33937-39.

4.  Wholesale

Enron’ s Wholesal e business was a spectacul ar success that generated most
of the company’s profits. It alone destroyed the myth that Enron was a house of
cards. R:28306-12, 28468-69; DX 16704:3547-48. Unableto find fault with the
business, the Task Force criticized Skilling’ s frequent discussions and descriptions
of it asa*“alogistics company,” whose earnings were “stable,” “sustainable,” and
generally unaffected by price swings. GX984:15, 21. Given Enron’s extensive
pipeline networks, the power plants it owned, and its enormous logistic capabilities
to deliver energy anywhere in the country on a moment’s notice, it was not a mere
“trading company,” akin to Wall Street trading firms. R:28310-15; JKS:5-12.

The Task Force took issue with Skilling’s description of the business, even
though Skilling created, built, and knew it better than anyone else, saying the

description was misleading because Enron was making large speculative bets on

@he “cookie jar” allegation made no sensg; if true, Enron was “hiding”
massive profitsin reserves while simultaneously “ manufacturing” false profits
through LIM. R:14866, 28863-65, 36751-52.
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energy prices, and its earnings were heavily exposed to pricerisk. R:864, 869,
36509-13, 37036-39. According to the Task Force, Skilling concealed thisrisk to
secure a higher price-to-earnings multiple for Enron’s stock. R:15616-19, 18393.

The Task Force made this claim even though it knew, asrevealed at trial,
that Enron fully disclosed its “VaR”—Iliterally, “Value-at-Risk’—in al its public
filings. @ GX994:1150; GX995:1120; GX996:1180; GX1021:1549-50;
GX1022:1740; GX1023:1782-83; GX1024:1826; GX1026:1927-28;
GX1027:2108; GX1028:2141; GX1029:2179; GX1032:2346-47; IKS-2:30.
Widely used among financial institutions, VaR is a statistical metric and
representation of how much risk acompany istaking. R:15882-83, 16449-50,
18776, 19725-27, 20094-96, 22976-77, 28987-92. AsWholesale trader (and Task
Force cooperating witness) Tim Belden explained, “[i]t quantified the risks of
trading.... The VaR is a calculation of the amount that | have at risk.” R:20094-96.
Thus, an empirical measure of Enron’ s risk was openly disclosed in every 10-Q,
10-K, and Annual Report.

Unable to address VaR, the Task Force, asit did throughout the trial, elicited
anecdotal opinions from witnesses not competent or prepared to discuss the actual
facts. For example, in lieu of presenting hard data showing Enron’s actual trading
positions—all of which were in the possession of the Task Force—government

witnesses gave conclusory testimony at the highest level of generality:
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° Koenig, who was not atrader, testified that he “thinks” Skilling’s
message was “in some ways’ misleading, but admitted he had no
knowledge of Enron’s actual trading data and could not explain
how Enron calculated its risk positions (the government even
objected to that line of questioning). R:15616, 15629-30, 16438-
43, 1645-51.

o Fastow, who was not a trader, testified he “believe[d]” Enron
made |large speculative bets, but had no proof. R:21431, 22389.

o Glisan, who was not atrader, testified Wholesale was taking “an
enormous amount of risk,” but offered no documents to support
hisclaim. R:24172-80.

o Belden, who was a trader, testified that his West Power desk
made |ots of money betting on energy prices, but acknowledged
that he always stayed within his VaR limits and that his desk was
only one part of Enron’s overall portfolio. He had norolein
managing Enron’s overall risk, and did not know (nor wasit his
job to know) if his positions in West Power were offset by other
positions in the company. R:19708-14, 20102-04, 20116-19.

o Dave Delainey, the former CEO of Enron Wholesale, testified
“the majority of the [unit’s] profits’ came from “very large”
speculative positions, but, again, he offered no specifics or
documents to show what those positions were. R:19807-12,
19821-33. R:22823-23025, 30792-94; GX952:45-46.

o The one Task Force witnhess who did have knowledge about
Enron’ s trading risks was risk control expert Vince Kaminski, of
Enron’s Risk Analysis & Control group. Y et the Task Force did
not ask him a single question on the subject. For good reason:
Kaminski wrote an article explaining that Enron’s “trading
operation does not make bets on the direction of the market
prices.” When Skilling sought to ask Kaminski about his article,
the Task Force successfully objected. R:22823-23025, 30792-94,
23005-07; GX952:45-46.

Skilling, like Kaminski, knew Enron’ s trading business in detail. He pointed

the jury to Enron’s Daily Position Reports to show actual daily, monthly, and



guarterly positions; actual profits and losses; and actual Vaue-at-Risk. E.g.,
R:19566, 28878, 30781, DX5262-80; DX5327; DX5337-43; DX5345-50; DX5356.
These reports showed that Enron’s “open” positions (i.e., those exposed to price
risk) and overall VaR were fully disclosed and modest—demonstrating that Enron
was not making large speculative bets on energy prices. E.g., R:288907-11; KS-
3; DX5194; DX5216; DX5235; DX5253; DX5262-80. With thisdata, Skilling
explained how Enron’s Wholesale business was a “logistics’ or “intermediation”
company, not a“trading” company, R:28866-916, and described the longstanding
policies and procedures put in place to monitor and control Enron’ s risk exposure,
such as VaR limits, which were approved and monitored by Enron’s Board.
R:28887-92; DX15285. The Daily Position Reports proved these limits were
strictly observed. E.g., DX5200; DX5250; DX5300; DX5500; DX5565. Skilling
described how the company’ s precise risk level was disclosed and publicly
available. R:28898-900, 30433-45. Thistestimony was unrebutted.

S. Retail/[EES

The Task Force alleged Skilling conceaed the failure of Enron’ srelatively
new Retail unit, Enron Energy Services, by moving hundreds of millions in alleged
losses from Retail to Wholesale. R:860-61, 871; RE-3. On itsface, thisclaim had
nothing to do with the accuracy of Enron’s company-wide financial reports; it

involved only segment reporting, i.e., whether certain items were reflected in the
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Retail or Wholesale segments. R:16151-52, 20308-09, 29013, 33987.

The Task Force's primary witness was Dave Delainey, who became CEO of
EESin early 2001. Delainey testified EES was “a basket case,” needed “ several
guartersto get ... back to health,” had control and risk management problems, and
$100-150 million in contract valuation losses were found in 1Q 2001. R: 19921,
19967-68, 19948-50. Despite these growing pains, Delainey still believed EES
would hit its earnings target for the quarter. R:19964-65.'°

According to Delainey, that changed on March 27. That day, he said, the
State of Californiaimposed a power surcharge that resulted in “an immediate and
dead loss of approximately $200 millionto EES.” After learning of the surcharge,
he and others ran to an emergency meeting with Causey to inform him of the
problem, since the end of the quarter was just days away. At the meeting, Colwell
proposed transferring the Retail risk management function to Wholesale—which
(said Delainey) would “hide” the $200 million loss in Wholesal€' s large profits,
and allow EESto hit its segment earnings target. R:19974-78.

On March 29, Delainey, Causey, and others met with Skilling to apprise him
of thetransfer. Delainey testified he got “cold feet,” and told the others the
transfer “lacked integrity.” Causey got angry, and insisted it was “abonafide

operational change.” The Task Force then asked Delainey for Skilling’ s reaction:
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A. Helooked at me and said, “What do you want to do?’
Q. Andwhat did you take himto mean by “What do you want to do?’
A. Getinline. R:19979-82.

After this meeting, the Retail risk management function was transferred to
Wholesale. Delainey testified that the sole purpose of the transfer was “to conceal
roughly $200 million in the [California] surcharge.” “[C]onveniently,” Delainey
said, it also shifted contract valuation losses to Wholesale. Id.

Delainey’ s reinterpretation of the events was directly refuted by the evidence
at the time, including videotaped presentations when the transfer occurred. But
even accepting Delainey’ stria testimony, the transfer—and its disclosure—did not
violate the law. Enron complied with specific accounting and disclosure rules on
how to report segment changes. Delainey conceded both Causey and Colwell,
Enron’ s top two accountants, told him the accounting was “rock solid.” R:19976-
78, 20277-79. Skilling was also told the accounting and disclosures were
appropriate. R:20277-79, 28996, 29009, 29323-29. Andersen reviewed and
approved the transfer and disclosure. R:20277-79, 33965, 33972, 33985-86.
Defense expert Rush described the applicable rules, and concluded Enron complied
with all of them. R:33942-88. No Task Force witness testified otherwise.

Delainey said the transfer was Colwell’ sidea. Although the Task Force called

% Delainey testified his plan to “bleed out the contract issues over time” was
“inappropriate,” but did not testify to telling Skilling it was improper. R:19964-65.
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Colwell to the stand, he was not asked a single question about it. R:19300-72.

Because no rules were violated, the Task Force claimed it was Enron’s intent
that created criminal liability. Both Delainey and the Task Force claimed the
transfer was improper because it was done with a bad intent “to hide losses.”
R:19979-80, 17733-34. In explaining the actual accounting rules, however, Rush
testified that good or bad intentions are beside the point; management can organize
its business any way it chooses. R:33943-44, 33947-48, 33986-87, 34105-06. If
losses (or profits) exist, they do not disappear; they are transferred and must be
reflected in the new segment, which is exactly what Enron did. Id.

The Task Force could not dispute this. Instead, it argued Enron should have
reconstructed and disclosed EES sresultsin its configuration prior to the
reorganization. R:14766-67. However, as Rush explained, not only was such a
backward-looking disclosure not required, it would have been far less meaningful
to investors than the disclosure actually provided by Enron, which gave investors a
forward-looking outlook of the newly organized division. R:33973-75, 34100-01,
34107. No Task Force witness contradicted that testimony.

The Task Force also claimed Skilling misled analysts by failing to tell them
that the real purpose of the reorganization was to hide losses, instead telling them it
was done for efficiency—*to get the best hands working risk management.”

R:29014-23; DX20603:6, 19-20; DX20605:23. Even the government’s witnesses
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conceded, however, the resegmentation resulted in improvements and efficiencies.
R:16559, 19445, 20193-94, 21209, 26711; DX20670; DX25067.

In addition, videotapes, computer metadata records, and other
contemporaneous documents betrayed Delainey’ s recharacterization of the
resegmentation as away to hide losses. Delainey said he learned of the surcharge
after an all-employee meeting on March 27, creating a sudden crisis. In redlity, as
captured on videotape, he was asked a question about the surcharge at the meeting,
and said that EES was analyzing its impact, had reserved for it, and had already
accounted for it inits models. R:19975; DX69:31-32. Delainey said he went
straight up to Causey’s office to inform him of the problem; in reality, computer
metadata proved this “ emergency” meeting had been scheduled aweek earlier.
R:19975-76, 30753-56; DX22380-22383.

Finally, using Daily Position Reports and accounting records, both Rush and
Skilling demonstrated that the “losses’ claimed by Delainey and the Task Force
were not losses at all. R:28898-906, 30772-79, 33975-85, 34321-23. For instance,
the California surcharge was not recorded as “an immediate and dead loss’; it was
recorded as areserve, to cover a potential loss. Asit turned out, the final surcharge
did not apply to most of Enron’s customers, and much of the reserve was released

back into earnings. R:29336-41, 34322-27; DX 20693:32."

" Delainey also testified that EES improperly transferred to Wholesale a
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6. Broadband/EBS

The final major allegation was that Skilling concealed failures of Enron’s
start-up Broadband unit, Enron Broadband Services. The Task Force said Skilling
misrepresented the outlook of EBS' s business and the sources of its revenues.

a. The Health of EBS. EBS had two primary businesses. It had a

bandwidth intermediation business that sought to replicate Enron’s successin
pipelines and energy trading by creating a network and trading platform that would
allow usersto send large amounts of data around the world. It also had a content
services business that targeted high-end clients like movie studios, who wanted to
deliver mostly video content to retail customers over the Internet. R:17208-009.
The Task Force accused Skilling of making false statements to investors, in
2000 and early 2001, about EBS sfinancial health. The principal way it attempted
to prove this was to compare Skilling’' s audiotaped remarks made at aMarch 23
analyst conference with videotaped statements he made a week earlier when
meeting with a group of EBS employeesin Portland, Oregon. The Task Force

argued that Skilling presented “two incredibly different messages’: truth for the

“significant receivable of questionable legitimacy and collectibility,” known as the
“negative CTC.” R:19935. Delainey said the receivable was shifted so Wholesale
could absorb the loss if debtors failed to pay. R:19941-42. However, the EES
employee who personally managed the account testified that she both “was
confident [Enron] would collect,” and that Enron did collect much of what was
owed. R:26668, 26671-72, 26683. Skilling testified the receivables belonged in
Whol esale because the risks that caused them (i.e., fluctuations in Wholesale
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employees, and liesfor the analysts. R:14760-63, 36502.

3/15 (Employees): “And so the whole revenue opportunity that we saw is
gone....”
3/23 (Analysts): “So EBSiscoming along just fine.”

3/15 (Employees): “Therevenuesare gone. | mean, it's bad.”
3/23 (Analysts): “EBSislooking good.”

3/15 (Employees): “Thisisunbelievably bad, particularly in the bandwidth
business.”

3/23 (Anaysts): “I’'m feeling very good about the position of bandwidth
right now.”

DX20602:7, 14; GX3046:19.

This misimpression, however, was entirely the product of selective editing.
The full tapes reveal that Skilling presented the same message to both analysts and
employees: there was a“meltdown” in prices and in the overall industry, it would
affect EBS s strategy, but EBS was well-positioned for the future. DX20602:13;
GX3046:8. As Skilling explained, the change in industry conditions was bad news
for the Portland office: its telecom customers were in dire straits, and Enron would
be cutting back substantially on capital expendituresto build out its fiber-optic
network—which directly affected the Portland employees. However, the downturn
in the market was good news for EBS overall, because it meant more need for its
intermediation services, the ability to focus on large institutional customers, and
more opportunity to buy cheap network access rather than build it at significant

expense. R:29207-08, 29219-31; DX20602:5-7; GX3046:8-13. These were the

energy costs) were the responsibility of Wholesale risk managers. R:28992-93.
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same type of market conditions that fueled the rapid growth of Enron’s wholesale
business, as Skilling repeatedly explained to analysts.
3/15 (Employees): “[T]he market isin absolute meltdown ...."

3/23 (Analysts): “[T]his marketplace is going through a very tough time ...
thereisameltdown in prices.”

3/15 (Employees): “Thisislike the natural gas businessin the mid ‘80s all
over again ... that’s where we really grew the business ... during the

meltdown.”
3/23 (Analysts): “I look at this as the natural gas businessin the mid ‘80s all
over again .... | think thisis going to accelerate the opening of the market.”

3/15 (Employees): “There's gonna be a big intermediation trading market
for bandwidth .... [W]e€ reramping up faster in this business than we did in
electricity ... soit’slooking good.”

3/23 (Analysts): “We have an enormous lead over the other playersin this
industry.” DX20602:5, 13-14; GX3046:8, 35, 38-39.

There was no evidence that investors were deceived by Skilling' s statements.
The industry meltdown was well known, as were its effects. After the March 23
call, one analyst wrote that EBS' s market value had been “wiped out,” DX10587,
and Ken Rice, the CEO of EBS and a government cooperator, conceded he “did
not think there was very much value embedded in the price of Enron stock for
EBS,” R:17351. After an April 17 call on which Skilling delivered similar news,
another analyst lowered his forecast for Enron stock, “to reflect lower valuation for
[Enron’ s] telecom business.” DX30728.

b. The Source of EBS s Revenues. The Task Force caled Rice, EBS COO

Kevin Hannon, and Investor Relations executives Mark Koenig and Paula
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Rieker—all cooperators—to opine that statements Skilling made about EBS on
analyst calls were misleading.® None testified that Skilling knowingly lied on the
cals. E.g., R:16213-17, 162221-22. Instead, they picked out selected excerpts
among countless statements Skilling made or approved—and criticized their
accuracy or opined they were misleading.™

For instance, the cooperators testified EBS was generating little or no
revenues from its two main businesses, bandwidth intermediation and content
services. Instead, they said, most revenues came from “one-time transactions’ like
contract monetizations and sales of portions of EBS' network—so-called “ dark-
fiber sales.” R:15246-48, 15303-04, 15537-38, 17243-54, 17322-23, 17340-42,
17362-65, 20663-66. “In [their] view,” EBS was not “looking good” or “coming
aong just fine,” as Skilling had said. R:17344-46, 20697-98.

But they all knew, asdid al the analysts, that EBS was a start-up business

whose financial plans projected large losses. As Skilling explained, the primary

8 R:15273-74 (“1 didn’t feel that the business was looking good”); R:17338-51
(“in [my] view” meltdown not good news); R:20694-99 (“[redeployments] was not
very good news, in my opinion”).

" Indeed, Hannon admitted that, while he disagreed with some of Skilling's
optimistic views, “I assumeit iswhat he believed.” R:20856. Concessionslike
these—which recurred throughout the trial—were utterly inconsistent with the
notion that Skilling orchestrated a conspiracy to deceive investors. Other
cooperators were forced to retreat from similar efforts to prove Skilling aliar. For
example, Koenig testified that EBS' s operating expenses were concealed from the
public; Koenig retracted this claim when confronted with Enron’s Annual Report,
which disclosed EBS s operating expenses. R:16256-60.
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barometer of its start-up success was not earnings or revenues, but the output of
EBS' s two businesses, measured in trading volumes (for bandwidth
intermediation) and total contract value (for content services). R:16167-711,
16176-86, 20842-43, 20900, 29040-46, 36497; DX 979:186-187; DX 33470:64-65.
The business model—with which Hannon said he agreed—contemplated that
growing those two outputs would lead to long-term profits as the new broadband
market matured. R:17651, 17981, 20849-50, 29414.

Judged by these metrics, EBS was on track—in fact, surpassing itstargetsin
2000. R:29189-92; DX 6595:66; DX30297:86. Then, in 1Q 2001 alone,
bandwidth intermediation generated more business than in all of 2000, with
volumes up 321%, trades up 640%, and counterparties up 404%. DX22268;
DX6603; DX20604:7-8; R:17979, 17981. Thetotal contract value of content
servicesaso increased. GX1013:1304. Skilling viewed this rapid growth asa
strong indicator of EBS slong-term prospects for success; he saw monetizations
and dark fiber sales as necessary and standard methods to offset start-up costs, not
asasign of failure. R:29050-51. Even Rice and Hannon admitted they were
“optimistic about EBS's chances for long-term success.” R:17628, 17648, 17650,
17659, 20823-24.

EBS's sources of revenue were regularly disclosed. For example, in 1Q

2000, Skilling told analysts that EBS broke even “because of significant fiber



sales.” R:29069-70; DX20597:14. In 3Q 2000, he said EBS's costs were “largely
offset” by “revenuesfrom ... [its] investments.” R:16256; DX20599:11. In 1Q
2001, Enron’s earnings release said revenues related “ primarily” to a monetization.
R:16307; GX1013:3. Dark fiber sales, monetizations, and investments were
regularly disclosed in Enron’s 10-Qs and 10-Ks. R:16200-02, 17917, 17920-21,
20999; GX1032:2319, 2341; GX1033:2510; GX1034:2535. Even Rice admitted it
was “no secret” that EBS, like other start-up companies, relied on such transactions
as part of their ordinary business to generate revenues and offset costs. R:17651-
52, 17917, 17919-21, 17941, 17945; see also R:15531, 16191-94, 16200-02.
Finaly, the thesis that Skilling would lie about EBS's prospects or approve
sham transactions to prop it up was thoroughly refuted by one example alone. As
of 2Q 2001, the broadband markets were continuing to decline, EBS' s customers
were going bankrupt, and revenue opportunities were diminishing. Skilling was
open and candid with employees and analysts about the industry’ s continuing
downturn and the problemsit posed for EBS. R:29300-06; DX20603:6, 10, 13, 24,
DX20605; DX21660; DX30741. EBS reported a$102 million loss for the quarter,
missing its projected loss target by awide margin. GX1015:1314; GX1016:1322.
Skilling could have eliminated this loss by accepting the recommendation to enter
into a proposed transaction with Qwest to sell asignificant part of EBS' s network.

But as even Rice explained, Skilling refused to approve the deal—even though it
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meant badly missing the quarterly target—because he felt it was not in EBS' s long-
term strategic interests. R:17990-95.%

B. FalseStatements To Auditors

In 2002, the Task Force prosecuted Arthur Andersen and argued the firm
was complicit in Enron’s fraud and destroyed documents to cover it up. Inthis
case, however, the Task Force adopted precisely the opposite theory: Andersen
was not a co-conspirator, but a victim.

The basis for these counts was five management representation letters signed
by Skilling and others. R:890-94; RE-3; GX1743; GX4603-04; GX5001-02.
These are standard letters that set forth general representations requested by
auditors: the financial statements were prepared in accordance with GAAP; all
representations in the financial statements were true; there has been no material
fraud; all guarantees, written or oral, have been properly recorded; all related party
transactions have been properly recorded; and all financial records were made

available to Andersen. R:890-94: GX1743; GX4603-04; GX5001-02; JKS-4:3

?° The Task Force also claimed that Skilling lied about EBS's health when he
stated, in March 2001, there were no “layoffs’ in EBS, but rather a “redeployment”
of employeesto other areas at Enron. R:870, 14761-62, 17329-32; RE-3. Rice
testified Skilling wanted to pitch the layoffs as a redeployment, but “in [Rice' s]
mind,” they were layoffs. R:17329-32. Hannon contradicted Rice, testifying it
“was areal redeployment.” R:20835-36. Rieker did, too, stating in an email:
“[t]hereis no layoff.” DX6688. Defense witnesses Marla Barnard (the head of
human resources at EBS) and Sarah Davis confirmed the redeployment. R:26815-
941, 27032-56.
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The Task Force' s direct proof of these counts amounted to only afew
minutes of its nine-week case-in-chief. It consisted of a handful of questions to
one witness—Andersen auditor Tom Bauer, who authenticated the letters, read
portions of them, and testified they are “important.” R:23536-46, 23839-40. No
other Task Force witness testified about the letters, their accuracy, their connection
to Skilling, or Skilling’s knowledge or state of mind when signing them.

In response, Enron General Counsel James Derrick explained the process by
which the letters were reviewed and signed. Each letter was drafted by Andersen,
sent to Enron, and reviewed by senior Enron accountant Bob Butts. Butts would
then initial the letter and send it to Causey for hisreview. Causey would initial it
when he approved it. As accounting executives, Butts and Causey were integral to
the process, since the letter concerned matters of accounting, including
representations whether items were properly “recorded” or “disclosed” under
accounting rules. Next, Enron’s securities lawyer and disclosure expert Rex
Rogers would review and initial, followed by Derrick. R:23743, 27483-88;
GX1743; GX4603-04; GX5001-02. Skilling would only sign the letter after it was
reviewed and approved by the others, as evidenced by their signatures or initials.
Id.; R:28851-54. There was no evidence to rebut Skilling’ s reliance in signing
these letters; to the contrary, Bauer testified he presumed Skilling was relying on

others. R:23746-47.
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C. Insider Trading

The alleged “material non-public information” underlying the insider trading
counts was the existence of the conspiracy itself. During closing, the Task Force
told the jury: “[Y]ou can conclude, based on the evidence of the conspiracy that’'s
been presented to you, at key periods in time whether Mr. Skilling had information
that he used to sell hisstock.” R:370009.

In defense, Skilling demonstrated that his trading pattern did not fit that of
insider trading. First, he sold only a portion of his holdings between the beginning
of the alleged conspiracy and when he |eft the company. R:29376-96, 30567; JKS-
5:48-51. Hisholdingsincreased over the course of the alleged fraud. R:29381.
Second, in 2000, he endorsed and joined a Rule 10b5-1 sales plan in which his
shares were automatically sold; he withdrew from the plan in June 2001, because
he thought the stock price was too low. R:29374-80; DX8613. Third, with one
exception, he sold no Enron stock thereafter. R:30549. The sole exception was his
sale of 500,000 shares on September 17, 2001, the day the market opened after an
unprecedented four-day closure on account of the September 11 tragedy. R:29380-
88, 36787-88. Finally, in November 2001, Skilling was willing to risk $70 million
of his own funds—significantly more than the proceeds of his alleged insider

trading—in an effort to help Enron. R:899-901, 28241-43.
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V. VERDICT & SENTENCING

On May 25, 2006, the jury convicted Skilling of conspiracy, securities fraud,
false statements to auditors, and one count of insider trading (the September 17
sale). R:37189-94; RE-4. It acquitted him of the remaining nine counts of insider
trading. R:37192-93; RE-4. Skilling requested the use of a special verdict form,
but the district court declined. R:36020, 38599. Because of the general verdict,
there was no indication of what specific statements, transactions, or legal theories
the jury accepted to convict. R:37189-94; RE-4. On October 23, 2006, the trial
court sentenced Skilling to 292 monthsin prison. R:41917-24; RE-5.

SUMMARY OF ARGUMENT

I. The government’s entire case against Skilling rested on the “honest
services’ theory of wire fraud this Court squarely regjected in U.S. v. Brown, 459
F.3d 509 (5th Cir. 2006). Through testimony, instructions, and argument, the Task
Force explicitly linked its defective theory to each and every count on which
Skilling was convicted. Because Brown error infected every count, Brown alone
compels a complete reversal in this case.

[1. The government’s case was also infected by legal errorsin the rulesthe
jury was instructed to apply in making its guilt determinations. The jury was
inaccurately or insufficiently instructed on the rules governing mensrea,

materiality, the so-called “side dedls,” and Skilling’' s reliance defense. Because of
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the inadequate and erroneous instructions, the jurors lacked the tools necessary to
analyze the conflicting evidence and evaluate the government’ s exceedingly thin
factual case.

[11. Whatever legal principles were properly applicable here, this case never
should have been tried in Houston. The Task Force urged the trial court to deny a
change of venue, promising that careful voir dire would identify 12 impartial jurors
among the more than four million people in Houston. That careful voir dire never
happened. As aconsequence, the jury seated was demonstrably prejudiced against
Skilling. Community animus dominated Skilling'strial and directed its outcome.
Skilling is entitled to retrial in a new venue that does not perceiveitself asavictim
of Enron’s collapse.

V. The Task Force unlawfully denied Skilling access to available evidence,
threatened witnesses, and withheld critical excul patory and impeachment evidence.

V. Finaly, and only if it does not reverse all of Skilling’s counts of
conviction, this Court should address errorsin his sentence and order a new
sentencing. Skilling's 24-year sentence was unreasonable, inconsistent with the
Guidelines, contrary to the federal sentencing statutes, and ultimately

unconstitutional .
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ARGUMENT
l. THE “HONEST SERVICES’ WIRE FRAUD THEORY PURSUED IN

THISCASE WASLEGALLY INVALID AND REQUIRES
REVERSAL OF ALL COUNTS.

Each of Skilling’s convictions rests on alegal theory of “honest services’
fraud that has been definitively regjected. In U.S v. Brown, 459 F.3d 509 (5th Cir.
2006), this Court held that a corporate employee does not unlawfully deprive his
employer of his*“honest services” when the charged conduct was committed in
pursuit of the employer’ s own stated goals. Asthis Court summarized the rule in
Brown, an employee’s conduct is “beyond the reach of the honest-services theory
of fraud” where:

[1] an employer intentionally aligns the interests of the employee with

a specified corporate goal, [2] the employee perceives his pursuit of

that goal as mutually benefiting him and his employer, and [3] the

gmpl oyee's conduct is consistent with that perception of the mutual

Interest.

459 F.3d at 522. |If those conditions are satisfied, even where the employee’s act
could be described as “dishonest, fraudulent, wrongful, or criminal,” the act
nevertheless “is not afederal crime under the honest-services theory of fraud
specifically.” 1d. at 523 (emphasisin original).

The Task Force has already conceded Brown requires the dismissal of

numerous charges it brought against other Enron-related defendants prosecuted as

part of the same conspiracy alleged here. Infra at 66-67. Indeed, inthetrial
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below—held before Brown was decided—the Task Force conceded that each of the
Brown conditionsis satisfied in this case: Enron encouraged its officersto pursue
the goal of maximizing share value and revenue; Skilling perceived his conduct to
be in pursuit of Enron’ s interests; and his conduct increased Enron’ s revenue,
profits, and share value. As Judge Higginbotham already observed, Brown creates
“seriousfrailties’ in 14 of the 19 counts of conviction—all interrelated counts for
conspiracy, securities fraud, and insider trading. Order at 2, U.S. v. illing, No.
06-20885 (5th Cir. Dec. 12, 2006).

That is an understatement—those 14 convictions are indefensible in light of
Brown. So are the remaining five counts for making false statements to Enron’s
auditors. Asexplained below, the thrust of the five false statement counts was that
Skilling signed aletter to Andersen representing that “no fraud” was occurring at
Enron, when, in fact, he was directing and organizing a criminal conspiracy to
commit the “honest services’ fraud detailed in Count One of the indictment—the
discredited conspiracy count. Brown, thus, requires reversal of all counts.

A. A Defendant Cannot Be Convicted Of “Honest Services’ Fraud

Where The Defendant’s Conduct Advances A Stated Goal Of The
Employer.

The original language of the mail and wire fraud statutes, 18 U.S.C. 881341,
1343, criminalized only the fraudulent deprivation of tangible property or money,

not deprivation of an employer’ sintangible right to an employee’ s honest services.
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For atime federal prosecutors nevertheless convinced courts to read the statutes
broadly to encompass so-called “honest services’ fraud, but the Supreme Court
rejected that reading in McNally v. U.S,, 483 U.S. 350, 360 (1987).

Congress responded to McNally by enacting 18 U.S.C. 81346, which
explicitly extended the mail and wire fraud statutes to include deprivations of “the
intangible right of honest services.” Brown, 459 F.3d at 518. Because Congress
did not define the phrase “honest services,” however, courts have looked to pre-
McNally case law to delimit the statute’ s boundaries. 1d. at 519.

In Brown, this Court conducted a comprehensive review of the honest-
services case law and identified a clear line distinguishing the type of self-dealing
conduct criminalized by the statute from other conduct that, while arguably
wrongful, unethical, or dishonest, is not the federal crime of honest-services fraud.
Id. at 519-21. According to Brown, an “honest services’ fraud prosecution will not
lie where—as here—the defendant’ s allegedly “dishonest conduct” is not “bribery
or self-dealing” at the company’s expense, but instead is “associated with and
concomitant to the employer’s own immediate interest.” 1d. at 522.

The facts in Brown, assumed true by the Court, were that Merrill Lynch
executives conspired with Enron executives to make a sham purchase of Nigerian
power barges from Enron for the knowingly improper purpose of helping Enron

inflate quarterly earnings. Id. at 513, 520. The Task Force asserted three distinct
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theories of wire fraud, including the theory that defendants’ conspiracy deprived
Enron of itsintangible right to the honest services of its employees. They did so
by acting dishonestly, causing Enron to spend money it otherwise would not have
spent, and receiving persona benefitsin the form of increased bonuses. Id. at 518-
20. Thejury returned ageneral verdict, convicting most of the defendants of wire
fraud, without specifying which of the three fraud theories it adopted. 1d. at 518.
Noting that, because of the general verdict, the convictions could not stand if
any one of the prosecution’s three fraud theories was legally defective, id. (citing
Yatesv. U.S, 354 U.S. 298 (1957)), this Court regjected the prosecution’ s honest-
services theory and vacated all the conspiracy and fraud convictions. 1d. at 521-23.
The honest-services fraud theory had no application in the case, this Court
explained, because the conspirators' alleged actions were not divergent from
Enron’sinterests. The Court’s analysis started from the crucial proposition,
informed by the rule of lenity, that not every breach of fiduciary duty by an
employeeisacriminal deprivation of honest services. Id. at 521-23. Weretherule
otherwise, the scope of criminal conduct would be defined not by the federal
criminal statute itself, but instead by amorphous and shifting state-law conceptions
of fiduciary duty as construed by courts, transforming federal mail and wire fraud
into common-law crimes, violating the fundamental rule that “legislatures and not

courts should define criminal activity.” U.S v. Bass, 404 U.S. 336, 348 (1971).



As the Supreme Court emphasized in McNally, “‘[t]here are no constructive
offenses; and before one can be punished, it must be shown that his case is plainly
within the statute.”” 483 U.S. at 360 (quoting Fasulo v. U.S,, 272 U.S. 620, 629
(1926)); U.S. v. RL.C., 503 U.S. 291, 309 (1992) (Scalia, J., concurring) (“The
rule of lenity ensuresthat criminal statutes will provide fair warning concerning
conduct rendered illegal.” (quoting U.S. v. Liparota, 471 U.S. 419, 427 (1985)));
U.S. v. Bloom, 149 F.3d 649, 654 (7th Cir. 1998) (“federal common-law crime” is
“abeastie that many decisions say cannot exist”).*

Brown therefore held that an employee commits honest-services fraud not by
simply breaching common-law fiduciary duties, but by committing acts that are
knowingly contrary to the interests of his employer. Most honest-services
convictions before and after McNally fit comfortably within that rubric, Brown
explained, because they “can be generally categorized in terms of either bribery
and kick-backs or self dealing.” Id. at 521. In such casesthereistypically “no
guestion that the defendant understood the benefit to him resulting from his
misconduct to be at odds with the employer’s expectations.” 1d. at 522. Outside
these “ paradigmatic cases of honest services fraud,” however, an act does not

constitute honest-services fraud—even though it might be described as afiduciary

L |f section 1346 were not narrowly interpreted asin Brown, it would be
unconstitutionally vague. Skilling argued below that section 1346 should be
invalidated as unlawfully vague on itsface. R:7323. Skilling hereby preserves

65



breach at common law—where the employer offers incentives to pursue a certain
goal, the employee perceives the goal as beneficial for the employer, and the
employee’'s conduct reflects pursuit of the goal. 1d. at 521-22. Whatever else may
be said about the employee’ s conduct in that situation—be it unscrupulous,
immoral, or even criminal under some other statute—it is not the federal statutory
crime of honest-services wire or mail fraud. 1d. at 523. Inthe Task Force’s own
words, Brown holds that the wire fraud statute “ does not encompass schemesin
which a corporate employee engages in fraud with the intent to benefit his
employer.” Reply Br. of the U.S. as Appellant at 11, U.S. v. Howard, Case No. 07-
20212 (5th Cir. Aug. 24, 2007) (“ Govt. Reply in Howard”).

Cases from other circuits are to similar effect. Other than Brown, the most
comprehensive analysis of honest-services case law isU.S. v. Rybicki, 354 F.3d
124, 141-42 (2d Cir. 2003) (en banc), discussed at length in Brown. In upholding
the honest-services fraud statute against a constitutional vagueness challenge,
Rybicki held that it can be applied only where an officer or employee purports to
act in pursuit of the employer’ sinterests but instead acts secretly for his own
benefit and against his employer’ sinterests:

[A] “scheme or artifice to deprive another of the intangible right to

honest services’ in section 1346, when applied to private actors,

means a scheme or artifice ... to enable an officer or employee of a
private entity ... purporting to act for and in the interests of his or her

that argument, but this Court need not reach it in light of Brown.
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employer ... secretly to act in hisor her or the defendant’s own
interests instead, accompanied by a material misrepresentation made
or omission of information ....

Id. at 141-42. Similarly, in U.S v. Thompson, 484 F.3d 877 (7th Cir. 2007), the
Seventh Circuit reversed an employee’ s honest-services fraud conviction where the
only “private gain” the employee allegedly expected was job approval from her
employer and potential increases in her compensation.

[Whil€] itislinguistically possible to understand “private gain” as

whatever adds to the employee’ sincome or psyche ... the Rule of

Lenity counsels usto not to read criminal statutes for everything they

can be worth. The history of honest services prosecutionsisonein

which the “private gain” comes from third parties who suborn the

employee with side payments, often derived via kickbacks ....
Id. at 884 (emphasisin original). Rybicki and Thompson underscore Brown’s
simple lesson: when an employee is actually working to advance his employer’s
stated goals and interests, he has not defrauded his employer, even if theact is
wrongful or dishonest or unlawful in some other respect. Skilling's convictions

cannot be reconciled with that basic rule.

B.  Skilling's Convictions All Rest On The Honest-Services Fraud
Theory Reected In Brown.

1. The Government Prosecuted Skilling For Acting To Promote Enron’'s
Interests On A Theory Of Breach Of Fiduciary Duty.

In most of its Enron-related prosecutions—including Brown itself—the Task
Force pursued the same honest-services fraud theory—i.e., the corporate-executive

defendant deprived Enron of his honest services by committing dishonest acts to
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inflate Enron’ s earnings and stock price. And in every case since Brown—except
this one—the government has conceded that Brown requires dismissal of honest-
service charges against executives for participating in deals that allegedly falsely
inflated Enron earnings. U.S v. Howard, 471 F.Supp.2d 772, 775 (S.D. Tex.
2007); U.S v. Calger, JKS-9:1; Govt. Reply in Howard at 6 (“under this Court’s
decision in Brown, it isnow clear that the government erred in including honest
services alegations in the conspiracy and wire fraud counts and that the district
court erred in instructing the jury on an honest services theory”).

This case was no different from Brown and the other cases. Asin Brown,
Skilling was charged with a conspiracy to commit “honest services’ wire fraud
against Enron. R:877-78, 36406-08; RE-3. Asin Brown, the alleged conspiracy
was designed to benefit Enron by bolstering its financial reports and stock price,
not to promote Skilling’ sinterests at Enron’s expense.

Theindictment, trial evidence, jury arguments, and legal positions advanced
by the Task Force all make clear this congruence of interests. Skilling's
indictment alleged a conspiracy “to deceive the investing public ... about the true
performance of Enron’s businesses.” R:844, 848; RE-3. The “objectives’ of the
alleged scheme were to increase reported earnings, reduce reported |osses,
maintain an investment-grade credit rating, and improve the price of Enron’ s stock.

R:848-49, 852-853; RE-3. Asin Brown, in claiming these objectives were
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accomplished by fraudulent means, the Task Force contended the goal was to

advance Enron’ sinterests—not Skilling's, RE-3:

LJIM was described as an entity used “to achieve [Enron’ §] desired
financial reporting results,” “so that Enron could present itself more
attractively.” R:853-54.

The Raptors were described as vehicles created “to protect Enron”
from having to report losses. R:854-55.

The Nigerian Barges, Coyote Springs, and Braveheart deals—the
subjects of the Task Force' s Brown, Calger, and Howard prosecutions,
respectively—were allegedly done to “generate earnings and cash
flow,” “ensure that Enron met analysts' expectations,” “recognize
earnings immediately,” and “manufacture[] earnings.” R:856-58, 863.

The same was true of all the allegations in the indictment. Every single fraudulent

act was allegedly undertaken “to report ... higher earnings’ and “boost Enron’s

stock price.” R:860-65, 866-72; RE-3. According to the indictment, the benefits

Skilling received “as aresult of the scheme” were “salary, bonuses, grants of

stock” earned as part of his Enron compensation, R:847—the very same “gains’

Brown and Thompson rejected as non-actionable under the wire fraud statute.

At tria, there was no evidence that Skilling engaged in embezzlement,

bribery, or self-dealing. Only Fastow engaged in such conduct, which he admitted

to concealing from Skilling and Enron management. R:22303-04. Not asingle
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witness testified that Skilling pursued his own interestsinstead of Enron’s. The
government’s own witnesses affirmed Skilling’s loyalty and dedication to Enron.?

If anything, Skilling put Enron’ s interests ahead of his own—Ilike when he
sacrificed roughly $50 million to which he was legally entitled under a stock option
plan because “it was the right thing to do” for the company, R:28480-84, 36691-92,
or when afew years later he offered to return to Enron and inject virtually all of his
net worth into the company to provide liquidity, R:28237-43.

In closing arguments, prosecutors did not dispute that Skilling’ s interests
were fully aligned with Enron’s. They admitted Skilling was not motivated by
personal enrichment: “It’s not a case about greed, ladies and gentlemen.” R:37065.
They acknowledged that Skilling “loved Enron,” and his “identity,” “personal
fortung]],” and “ego[]” were “all wrapped up in the Enron stock price and the
Enron story.” R:36441. The “mutual interest,” Brown, 459 F.3d at 522, between
Skilling and Enron could not be more explicit, and it could not more definitively
prohibit an honest-services fraud conviction under Brown.

From the outset, the Task Force prominently featured honest-services fraud

as apath to criminalize Skilling' s alleged breaches of fiduciary duty. Inits

2 E.g., R:15954 (Koenig: Skilling “was atrue believer in Enron”); R:18025
(Rice: Skilling “was very committed to the company”); R:22986 (Kaminski:
Skilling was “[r]eally dedicated to the company”); R:24548-49 (Glisan: “Q. [A]s
long as you knew Mr. Skilling and you knew Mr. Lay, you knew that they had the
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opening statement, it argued that Skilling violated his duties of “honesty and
candor,” “loyalty to [Enron’s] employees and to investors,” and “trust placed in
[him].” R:14757-58, 14784, 14799-800. During Skilling’s cross-examination, the
government told the jury the entire case was premised on such violations:
Q. And you understand, don’t you, that this case is about you and
Mr. Lay and about whether, as captains of this ship, you breached

your duties and obligations to those shareholders and employees?
You under stand that’ s what we're here to decide?

R:29610-11. The government emphasized this point with respect to other
witnesses and documents.® In closing argument, the prosecution urged the point,
saying Skilling was guilty because he violated hisfiduciary duties:

[M]ake no mistake, they got wealthy.... And in exchange for that

money, they owed their employees a duty, a duty of good faith and

honest services, a duty to be truthful, and a duty to do their job, ladies
and gentlemen, to do their job and to do it appropriately.

R:37065.
And when it came time to charge the jury, the Task Force could not have

been more clear about its theory of the case. The district court proposed including

best interests of Enron in mind, didn’t you? They were fighting for their
company.... A. I think that isafair statement for alot of us.”).

# E.g., R:15114-15 (“duty” of honesty); R:15864-67 (Enron Code of Ethics
required “honesty, candor, fairness’); R:21224-25 (“fiduciary responsibility”);
R:22769-70 (“honesty and candor”); R:29610-11 (duties of “honesty,” “candor”);
R:32262-64 (duty of “honesty, candor, fairness’); R:36568 (“duty” of “honest
services’); R:37013-14, 37043 (duties of “loyalty,” “honesty,” “honest services’).
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the phrase “ something close to bribery” in describing adenial of “honest services,”
R:36022, but the government successfully objected to the addition:

[ T]he indictment does not allege, and the government’ s evidence did

not show, that defendants engaged in bribery. Instead, the

government’ s evidence shows that defendants committed (or

conspired to commit) honest services fraud by breaching their
fiduciary duties to Enron and its shareholders.

R:41327-28; R:36022 (“by singling out bribery and saying [the government must]
show something close to bribery, we think that’ s setting the bar alittle bit high for
honest services violations’).

In short, there is no question—none—that the government’ s entire
prosecution was directly at odds with Brown.

2. The Flawed Honest-Services Fraud Theory Infects Every Count Of
Conviction.

Skilling was convicted on 19 counts. Judge Higginbotham recognized
Brown raises “serious frailties’ regarding 14 counts—for “conspiracy, securities
fraud, and insider trading.” Bail Order, supra, at 2. The same conclusion applies
equally to the remaining five counts alleging fal se statements to auditors.

a. Conspiracy (Count 1). Skilling’'s conspiracy count isidentical to the

conspiracy count overturned in Brown. Skilling'sindictment alleged three possible
objects of the conspiracy: “honest services” wire fraud; “money or property” wire
fraud; or securities fraud. R:877-78; RE-3; Brown, 459 F.3d at 518. Thejury was

permitted to convict on any theory, including the legally untenable honest-services
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one. R:36406-09, 36424-26. Because of the general verdict, thereis no way to
know which theory the jury selected, and the conspiracy conviction must be
reversed. Brown, 459 F.3d at 518; Zant v. Sephens, 462 U.S. 862, 881 (1983)
(“genera verdict must be set aside if the jury was instructed that it could rely on
any of two or more independent grounds, and one of those grounds is insufficient,

because the verdict may have rested exclusively on the insufficient ground”).

b. Insider Trading (Count 51). Skilling'sinsider trading count iswholly
derivative of the invalid conspiracy count. According to the indictment, trial
evidence, and jury arguments, the “material non-public information” on which
Skilling ostensibly traded was his alleged knowledge of the conspiracy itself.
R:844, 899-900, 7692-93, 11908; RE-3. Indeed, as the prosecution urged in
closing argument, the jury was allowed to convict Skilling of insider trading based
solely on the conspiracy count: “[Y]ou can conclude, based on the evidence of the
conspiracy that’s been presented to you, at key periods in time whether Mr.
Skilling had information that he used to sell hisstock.” R:37010. Once again,
given the general verdict, it isimpossible to know whether the insider trading
conviction rests on any legally valid theory. That conviction cannot stand.

c. Securities Fraud (Counts 2, 14, 16-20, 22-26). Skilling’s convictions for

securities fraud were also inextricably intertwined with his conspiracy conviction,

through a Pinkerton instruction. Pinkertonv. U.S, 328 U.S. 640 (1946). That
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instruction—given over Skilling’s objection, R:25880-82—charged the jury that, if
it found him guilty of conspiracy, Skilling also could be held vicariously liable for
securities fraud committed by his co-conspirators, even if he did not commit any
underlying acts of securities fraud himself. R:36408-09. In closing argument—
and relying on that instruction—the Task Force insisted the jury should convict
Skilling of securities fraud based on the acts of co-conspirators; to drive home this
point, they deployed demonstrative exhibits tying every securities fraud count
directly to the conspiracy count. R:37018; JKS-10:12-13, 15; JKS-4:6, 24, 25.

Thereversal of aconspiracy conviction, of course, “precludes the imposition
of [Pinkerton] vicarious liability” based on that conviction. U.S. v. Kaiser, 660
F.2d 724, 732 (9th Cir. 1981). Inresponse, the Task Force argues that Skilling’'s
securities fraud convictions can survive, because in addition to the Pinkerton
vicarious liability theory, there was also evidence showing Skilling himself
committed securitiesfraud. U.S. Resp. to Appellant’s Mot. for Bail Pending
Appeal at 18-19, U.S v. Skilling, No. 06-20885 (5th Cir. Nov. 27, 2006).

The Task Forceiswrong. When ageneral verdict of conviction rests on two
or more theories, one of which is legally erroneous (as opposed to factually
insufficient), it cannot be assumed the jury relied only on the legally valid one.
The conviction must be set aside, no matter how strong the evidence supporting the

legally valid theory. U.S v. Tomblin, 46 F.3d 1369, 1385 (5th Cir. 1995) (“[if] the
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challengeislegal and any of the theories was legally insufficient, then the verdict
must be reversed”); Yates, 354 U.S. at 298; U.S. v. Griffin, 502 U.S. 46, 59 (1991);
U.S v. Hanafy, 302 F.3d 485, 487 (5th Cir. 2002); U.S. v. Smithers, 27 F.3d 142,
146-47 (5th Cir. 1994). Because the Task Force cannot rule out the possibility the
jury relied on alegally deficient conspiracy conviction to hold Skilling vicariously
liable for securities fraud committed by others—as the Task Force argued and the
jury instructions allowed—the securities fraud convictions must be reversed.

d. False Statements To Auditors (Counts 31, 32, 34-36). The erroneous

honest-services theory also requires reversal of the remaining five counts—all for
making false statements to Arthur Andersen. The jury was instructed to convict on
these five countsif it found that any one of the statements made in the management
representation letters sent to Andersen was “false.” R:36427-29. Among the
statements in each letter challenged as fal se, was the following:

There has been no:

a Fraud involving management or employees who have
significant rolesin internal control;

b. Fraud involving others that could have a material effect on the
financial statements.

GX4603:2; GX1743:2; GX5001:3; GX5003:3; GX5002:2. The indictment, which
the jury was given during deliberations, expressly alleged these representations
werefase. R:890-94; RE-3. Likewise, the prosecution showed the jury a

demonstrative exhibit during closing argument that said Skilling could be

75



convicted of Counts 31, 32, 34, 35, and 36 for making the following false
statements to Andersen, among others: “No material fraud or other irregularities
involving management.” JKS-4:3; R:37025.

Because the Task Force prosecuted Skilling on an erroneous “honest-
services fraud” theory, the jury could have found that Skilling or his co-
conspirators committed “ honest-services fraud,” and then convicted him of falsely
representing to auditors that there was “no fraud” at Enron. Despite Skilling's
objections, the district court refused to employ a verdict form requiring the jury to
specify which representation, among those the Task Force identified, it found to be
false. R:35886-87, 37189-94; RE-4.

Even though the government challenged other statements in the management
representation letters, given the general verdict, it isimpossible to know which of
the statements the jury found false and whether one—perhaps the only one, given
the Task Force' s emphasis throughout trial—was that there was “no fraud at
Enron.” As discussed above, where convictions could have rested on an incorrect
legal theory, they cannot stand. Supra at 74-75. United Statesv. Barona, 56 F.3d
1087 (9th Cir. 1995), is on point. In Barona, the government presented the jury
with alist of 12 possible “supervisees’ to prove defendants were “ supervisors’ of a
criminal enterprise. “The problem [was] that, among the list of [supervisees| ...

there existed individuals [whom] the jury was not alowed to choose as a matter of
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law.” 1d. at 1096-98. Likewise, the problem here was that among the possible
fal se statements in the representation letters, there included at |east two whose
alleged falsity rested on alegal theory the jury was not allowed to choose as a
matter of law. Because all five false statement convictions thus could have been
premised on the legally flawed honest-services theory they must be reversed.?*

C. TherelsNo Basis To Distinguish Brown.

Brown is controlling here, as the Task Force once urged. R:7670-71 (before
Brown appellate ruling handed down, government citing district court ruling in
Brown as “direct example’ rejecting Skilling’s argument that honest-services wire
fraud theory did not apply here). Now that the Enron-related convictions in Brown
have been reversed, the government has reversed field and argues Brown is
irrelevant. Its arguments are devoid of merit.

To avoid Brown, the Task Force says the wire fraud statute implicitly
contains a silent, undefined distinction among corporate executives for purposes of

honest-services liability. Skilling is not covered by Brown, the Task Force says,

? Although they must be reversed because of legal error, the false statement
counts, it bears repeating, were among the most tenuous in the case. The charges
were aimed at Rick Causey, who—unlike Skilling—dealt directly with Andersen
on aregular basis. Once Causey pled guilty, the proof at trial on these counts
consumed a few minutes of the Task Force's case. R:23536-46, 23839-40. Just
one witness—A ndersen accountant Tom Bauer—testified about the letters, and did
so in perfunctory fashion. He authenticated the letters, read portions of them, and
said they were “important.” R:23536-46, 23839-40. He had no personal
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because he was “part of Enron’s management,” “defined the Enron * message,”’”
and set “improper and fraudulent corporate goals,” while the Brown defendants
merely pursued them. U.S. Resp. to Skilling’s Mot. for Bail Pending Appeal at 14-
15 (Oct. 18, 2006) (sealed). Brown, the argument goes, applies only to lower-level
corporate executives. Id. at 12-16. Neither the district court nor Judge
Higginbotham credited this argument. R:41894-98; Bail Order, supra, at 2.
Neither should this Court.

To start, even indulging the Task Force' s distinction, it could not salvage
Skilling’s conviction. Because of the Pinkerton instruction, the jury was allowed
to find Skilling guilty for the criminal acts of his alleged co-conspirators—most of
whom were employees who did not devise Enron’ s strategy, set its goals, or define
its message. In other words, they were the type of employees to whom the
government concedes Brown applies. At trial, the government implicated a
number of such individuals who participated to deprive Enron of their honest
services.® Thejury may well have decided—impermissibly—that some or many
of these employees committed crimes of honest-services fraud, and then held

Skilling vicarioudly liable for those crimes through Pinkerton.

knowledge of the letters’ accuracy, and knew nothing about Skilling'srolein
preparing them. R:23536-46, 23743-47, 23761-62.

 To take just afew examples; Michael Kopper and Ryan Siurek, a managing
director and accountant, respectively, in Enron Global Finance, R:22111-12,
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In any event, nothing in Brown or the statute supports the Task Force's
proposed distinction between senior executives and those “not senior enough” to
commit honest-services fraud. Brown was not premised on the conspirators’ job
titles, their role in setting corporate policy, or the notion that they were “following
orders.” Brown held that the alleged scheme fell outside of 81346 because—unlike
bribery, kickbacks, or self-dealing—it furthered the “mutual interest” of employer
and employee. 459 F.3d at 519-23. What matters under Brown is the nature and
objectives of the conduct, not the employee’ slevel of authority.

Nor isit plausible even in theory to distinguish between corporate executives
based on relative seniority for purposes of Brown and 81346. The rule of lenity
requires courts to construe federal criminal statutes to provide clear definitions of
the acts being criminalized. Supra at 64-65. The Task Force does not and could
not offer a coherent specification of exactly (or even generally) which executives
risk prosecution for honest-services fraud under 81346 and which would not. How
much corporate responsibility is enough to create liability under a*“ seniority
exception” to Brown? Could one executive be potentialy liable for some acts
under Brown but not for others? Could one executive's potentia liability under
Brown evolve over time as her corporate responsibilities evolved? The answers to

such questions are critical to defining the scope of the statute and providing the

22639-40; Chris Loehr, an entry-level employee at Enron and LIM, R:22674-78;
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required clear notice of potentia criminal liability, but the government does not
even pretend to have them. It has no answers because its “ seniority” distinction
has no basisin 81346, Brown, or any of the hundreds of honest-services cases
decided before and after McNally. It is concocted from nothing. U.S v. Ratcliff,
488 F.3d 639, 649 (5th Cir. 2007) (“*[W]e resist the government’s reading of
81341 ... becauseit invites us to approve a sweeping expansion of federal criminal
jurisdiction in the absence of aclear statement by Congress.”).”®

Skilling' s convictions—all of them—must be reversed.

1. THE JURY INSTRUCTIONSWERE ERRONEOUSAND HIGHLY
PREJUDICIAL.

This Court reviews alleged instructional error “by assessing whether the
court’s charge is a correct statement of the law and whether it clearly instructs
jurors as to the principles of law applicable to the factual issues confronting them.”

U.S v. Pompa, 434 F.3d 800, 805 (5th Cir. 2005). The charge must be both

and Georgeanne Hodges, an accountant at Enron North America, R:19362-67.

2 Even if the government’ s theory had support in the statute, precedent, or logic,
it would not apply here as a matter of fact, because Skilling plainly did not set
“improper and fraudulent corporate goals.” According to the indictment, the
“goals’ of Skilling's alleged conspiracy were exactly the same asthe “goals’ of the
schemein Brown: to increase Enron’s earnings and stock price. Thereis nothing
improper about those goals—every public company pursues those objectives. As
discussed, using improper means to achieve valid corporate goals of increased
earnings and stock price may be securities fraud, or some other civil wrong, or
even some other crime—>but it is not honest-services fraud. Brown, 459 F.3d at
522 n.13 (under Task Force' s view, 81346 would “reach all manner of accounting
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“legally accurate” and “factually supportable,” i.e., “the court may not instruct the
jury on a charge that is not supported by evidence.” U.S v. Mendoza-Medina, 346
F.3d 121, 132 (5th Cir. 2003). A court isalso required to give arequested charge
if itis“(1) acorrect statement of the law, (2) not substantially covered in the
charge as awhole, and (3) concern[s] an important point in the trial such that the
failureto instruct the jury on the issue seriously impair[s] the defendant’ s ability to
present a given defense.” U.S v. Jobe, 101 F.3d 1046, 1059 (5th Cir. 1996).

As shown below, the jury’ sinstructions included a prejudicial instruction
unsupported by the record and improperly omitted three other instructions critical
to the jury’s evaluation of the conflicting factual record.

A. TheDeéliberate Ignorance Mens Rea I nstruction Was
Impermissible.

All the crimes of which Skilling was convicted required proof that he had
knowledge of the charged unlawful conduct.”” Y et the jury was instructed it could

convict Skilling on any count even if he did not have actual knowledge of the

fraud and securities fraud, which have not generally been prosecuted as honest-
services fraud and are heavily regulated under other statutes”).

2" The conspiracy count required that Skilling “knew the unlawful purpose of
the agreement.” R:36407-08. The securities fraud counts required that he
“knowingly” engaged in a“fraud or deceit.” R:36416. The false statements to
auditors counts required that Skilling “knowingly” made materially false
statements or omitted material facts. R:36428. And the insider trading counts
required that he “knowingly employed a device, scheme, or artifice to defraud,” by
trading on inside information. R:36433.
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criminal conduct. That charge stated: “Y ou may find that a Defendant had
knowledge of afact if you find that the Defendant deliberately closed his eyesto
what would otherwise have been obviousto him.” R:36410. The use of that
instruction was erroneous and prejudicial.

1. Deliberate |gnorance Instructions Are | nherently Dangerous And
May Be Given Only In Rare, Strictly Defined Circumstances.

This Court and others recognize that allowing juriesto find “ deliberate
ignorance” as a substitute for actual knowledge creates a “danger of confusing the
jury” asto the required mens rea, Mendoza-Medina, 346 F.3d at 134, and thereby
facilitates improper convictions. “Because the instruction permits ajury to convict
adefendant without a finding that the defendant was actually aware of the
existence of illegal conduct, the deliberate ignorance instruction poses the risk that
ajury might convict the defendant on alesser negligence standard—the defendant
should have been aware of theillegal conduct.” U.S. v. Lara-Velasquez, 919 F.2d
946, 951 (5th Cir. 1990); U.S v. Cartwright, 6 F.3d 294, 301 (5th Cir. 1993)
(“deliberate ignorance instruction creates a risk that the jury might convict for
negligence or stupidity”); Mendoza-Medina, 346 F.3d at 132; U.S. v. Ojebode, 957
F.2d 1218, 1229 (5th Cir. 1992); U.S v. Hilliard, 31 F.3d 1509, 1517 (10th Cir.
1994).

For that reason, this Court has “ often cautioned against the use of the

deliberate ignorance instruction,” Mendoza-Medina, 346 F.3d at 132, and has
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repeatedly emphasized that “[t] he circumstances which will support the deliberate
ignorance instruction arerare,” Lara-Velasquez, 919 F.2d at 951; Cartwright, 6
F.3d at 301; Ojebode, 957 F.2d at 1229. To avoid juror confusion, a deliberate
ignorance instruction is permissible only when the trial evidence, viewed most
favorably to the government, “raise[s] two inferences’:

(1) the defendant was subjectively aware of a high probability of the

existence of theillegal conduct; and

(2) the defendant purposely contrived to avoid learning of theillegal
conduct.
Lara-Velasquez, 919 F.2d at 951.

This two-prong test is designed to preclude use of the instruction in cases
where the only real choice from the record is either actual knowledge or no
knowledge, since the jury in such a case might mistakenly rely on the instruction to
convict for negligent passivity in the face of potentially unlawful conduct. 1d.;
Mendoza-Medina, 346 F.3d at 133. By requiring that the defendant must have
“subjectively” known that illegal acts almost certainly were being committed, the
first prong “ prevents the Government from establishing that a defendant had the
requisite guilty knowledge merely by demonstrating that a reasonable person
would have been aware of theillegal conduct.” Lara-Velasguez, 919 F.2d at 952.
The second prong enforces the “sine qua non of deliberate ignorance,” whichis

“the conscious action of the defendant—the defendant consciously attempted to

escape confirmation of conditions or events he strongly suspected to exist.”
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Mendoza-Medina, 346 F.3d at 133. Because criminal fraud liability cannot be
premised on “reckless disregard for the truth or anegligent failure to inquire,”
Hilliard, 31 F.3d at 1516, mere passivity in the face of potentially suspicious
activity is not enough—active and purposeful avoidanceis required, id.®

As one leading precedent explains, deliberate ignorance instructions raise
the greatest concerns in cases involving complicated business transactions
governed by detailed and technical civil regulations. Hilliard, 31 F.3d at 1516-17.
In Hilliard, the evidence showed that a savings bank officer had been aware of, but
explicitly ignored, federal banking agency directives concerning the treatment of
certain tax liabilities. The officer did not deny knowledge of the regulator’s
position, but testified he disagreed with it and thought the tax liabilities should be
treated differently, given the advice he received from the bank’ s accountants and
counsel. Id. at 1515. The evidence aso showed that a separate commercial

transaction had been misstated on the bank’ s books, and that the officer had failed

%8 Cases upholding deliberate ignorance instructions illustrate their proper role:
defendants in such cases engaged in obvious and aggressive efforts to avoid
knowledge of criminal activity notwithstanding suspicions of its existence. E.g.,
U.S v. Gray, 105 F.3d 956, 967 (5th Cir. 1997) (defendant prevented others from
inquiring into company’ s activities, told cover-up story, dissuaded customers from
taking action against company); U.S. v. Inv. Enters., 10 F.3d 263, 269 (5th Cir.
1994) (defendant never attended board meetings of company that distributed
obscene materials for which he printed packaging, visited company’s premises
only twice ayear, never met president at company’ s headquarters, sent othersto
collect payments); U.S. v. Ebbers, 458 F.3d 110, 125 (2d Cir. 2006) (defendant



to identify and disclose the true nature of the transaction. Id. at 1516. Thetrial
court held that a deliberate ignorance instruction was justified with respect to both
transactions because even if the officer did not have actual knowledge they were
unlawful, the jury could still charge him with knowledge because he failed to
communicate directly with the agency about its position on the tax liabilities and
failed to inquire into the details of the other transaction. Id.

The Tenth Circuit reversed. With respect to the tax liability issue, the court
noted that the officer had relied on various experts in concluding that the bank’s
statements were correct, but “[m]ore to the point,” the court emphasized, the
officer “was not on trial for civil banking violations, but rather criminal bank
fraud.” Id. at 1515. “Because a significant portion of the trial was devoted to the
civil regulatory issue of deferred tax payments asloans, ... the deliberate ignorance
instruction made it areal possibility that the jury could have convicted Mr. Hilliard
for negligence in failing to heed the [agency’ s] regulatory position.” Id. at 1516.
Similarly, while the evidence clearly showed one transaction was misstated on the
bank’ s books, and the jury was entitled to disbelieve the officer’ s testimony that he
thought the mistake had been corrected, a deliberate ignorance instruction was not
justified because there was no evidence that he had “ purposefully contrived to

avoid learning the true state of the transaction ... and the potential criminal

claimed to have thrown a management report in trash without reading it and not to
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conduct flowing from reporting it otherwise.” Id. Delivering the instruction
merely because the officer concededly did not investigate the transaction himself,
the court held, “istoo close to premising criminal liability upon areckless
disregard for the truth or a negligent failure to inquire.” 1d.

“The danger in giving the instruction where there is direct evidence of
knowledge but no evidence of avoidance of knowledge,” Hilliard concluded, “is
that the jury could still convict a defendant who merely should have known about
the criminal venture.” Id. at 1517. The problem is especially acute where the jury
Is faced with “somewhat complicated financial transactions combined with
professional legal and accounting advice of varying quality, some of which was
heeded, and some of which was not,” resulting in substantial evidence that a
corporate officer was at least aware of civil regulatory violations. Id. at 1516.
Because that evidence could be taken by the jury—improperly—as sufficient proof
initself that the officer deliberately blinded himself to “the criminal offenses
charged,” id. at 1517, ajury cannot be authorized to make that |eap (where the
record shows no conscious acts of avoidance), but instead must be instructed to

find that the defendant actually knew that criminal conspiracy and fraud was af oot.

have read or fully understood documents he signed).
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2. TheEvidentiary Record Did Not Support Use Of The Instruction Here.

The principles enunciated in this Court’ s deliberate ignorance precedents
and applied by the Tenth Circuit in Hilliard compel the same result here.
“Appellate review of a deliberate ignorance instruction is necessarily afact-
intensive endeavor. To determine the validity of the instruction, this Court must
carefully examine the totality of the evidence.” Lara-Velasquez, 919 F.2d at 952.
A review of the record below shows that the instruction was wholly unwarranted
and highly prejudicial.

To begin, there was no evidence that Skilling had suspicions about unlawful
conduct, which he then actively contrived to avoid. Inthetypical deliberate
ignorance case, the defendant denies actual knowledge of the facts establishing the
unlawful acts, but there is evidence that he blinded himself to the existence of the
acts. E.g., Lara-Velasquez, 919 F.2d at 949 (defendant denied knowing that the
truck he drove concealed marijuana); U.S. v. Farfan-Carreon, 935 F.2d 678, 679
(5th Cir. 1991) (defendant denied that he knew about the 324 pounds of marijuana
in truck when he drove them across the Mexican border); Ebbers, 458 F.3d at 124
(defendant CEO denied knowing the company’s CFO was cooking the books). But
here, asin Hilliard, Skilling never denied knowledge of the relevant underlying
acts. Theissue, rather, was whether those acts were unlawful at all, including

whether Skilling actually intended such acts to deceive or otherwise further an
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unlawful design. There was no theory—and certainly no evidence—that Skilling
took affirmative stepsto avoid knowledge of acts alleged to beillegal.

Indeed, the central point pressed below by the Task Force was exactly the
opposite: Skilling, it argued, sought to know everything. The government’s
witnesses stressed that Skilling was an “active,” “involved,” and “well-informed
executive” who “kept abreast of what was going on in the company as best he
could.” R:16312-13. Initsopening statement, the government asserted that
Skilling kept himself “informed of the developments, issues, and problems at
Enron,” had “one on one meetings’ with “top lieutenants,” helped review SEC
filings, “participated in board presentations, finance committee presentations, audit
committee presentations,” and “reviewed critical documents.” R:14755-56.
Skilling “had his hands firmly on the wheel”; he was as “ extraordinarily hands-
on,” “thorough,” “attentive,” and “detail oriented.” As prosecutorstold the jury in
closing, “he wanted to know everything that was going on at the company.”
R:14755-56, 16313, 19840, 30022, 30037, 30905-06, 30917-18, 36531, 36534.

Skilling agreed. R:14802-03, 14828, 28333. His defense was not that he
was unaware of fraud, but that there was no fraud. E.g., R:14802-03 (“Thisisnot a
case of hear no evil, see no evil. Thisis acase of there was no evil.”). His defense,
asin Hilliard, was that he believed the company’ s actions and statements were

appropriate, not only because numerous professionals, executives, employees, and
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advisors had a hand in them, but also because they were consistent with his own
knowledge and belief. Supra at 84-86. Neither side argued Skilling subjectively
suspected criminal behavior but purposely contrived to avoid learning about it. In
these circumstances, a deliberate ignorance instruction is impermissible. Mendoza-
Medina, 346 F.3d at 133; Lara-Velasquez, 919 F.2d at 952.

It was only at the very last minute that the government introduced deliberate
ignorance into the case against Skilling. Evidently concerned about its proof—and
unwilling to take any chances—the government asked for a deliberate ignorance
charge asto Skilling. R:25536. But having tried an entirely different case, the
Task Force could not point to evidence supporting this counterfactual theory. It
could not show that Skilling subjectively knew there was a high likelihood that
others were engaging in criminal acts. Andrew Fastow’s criminal looting of Enron
was actively and successfully concealed from Skilling, as Fastow and the
government conceded. Supra at 17. Asto the many other acts of which Skilling
was aware (such as the resegmentation of EES, the Raptor hedging vehicles, or
other LIM transactions), the uncontroverted evidence showed that Skilling—Ilike
the defendant in Hilliard—relied on alarge number of highly qualified people,
including accountants, lawyers, and the Enron Board, in making or approving
decisions. Supra at 31, 46-47. Although the Task Force argued the advice Skilling

received itself was incorrect, the first prong of the test for a deliberate ignorance
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instruction requires evidence establishing that Skilling was highly suspicious that
criminal wrongdoing was afoot, and on that score the record was barren.

The government also failed to show that Skilling purposely contrived to
blind himself to suspected illegality. Virtually al the acts charged against Skilling
were business actions that involved awide variety of people inside and outside of
Enron, including Skilling himself. The other charged acts, alleged conversations
with Fastow, involved Skilling engaging in conduct on hisown. Either way, there
was no evidence Skilling tried to avoid suspected wrongdoing, blinded himself to
transactions or business problems, or conveyed the message, “in effect, ‘Don’t tell

me, | don’t want to know.’” Lara-Velasquez, 919 F.2d at 951.%

2 When Skilling objected to its proposed instruction, the Task Force scoured
the four-month trial record and came up with just six random and irrelevant
snippets of evidence from the voluminous trial record that it claimed justified an
“ostrich” instruction directed toward Skilling. R:34577-87.

e Two concerned a memo Skilling never received (and did not try to avoid),
R:22838-47, 22996, 28616, 27721-24, 28685-88, and a conversation to which
he was not a party, R:22838-47, 22996, 28616.
e One concerned awitness who said, no, when asked if he believed Skilling
ever did anythingillegal at Enron. R:23005.
e All six concerned issues that Skilling and many others actively vetted and
discussed: how the Raptors worked; Fastow’s LIJM compensation; Fastow’s
lawful, Board-approved, and publicly disclosed conflict as both Enron CFO
and LIM general partner; and the Rhythms transaction, which was a minor
focus of thetrial. (Conflict: R:21367, 21710-12, 27518-24, 28645-48, 31158;
GX209:2; GX210:1123; R:22096-98; GX1025:863; GX1031:269); (Raptors:
R:19885-91, 20475-77, 24254-57, 30069-113); (Compensation: R:28666,
29865-66); (Rhythms: R:22838-47, 22996, 28616).
See also R:34762-68, 38010-27, 41492-502, Skilling’s Mot. for Bail Pending
Appeal at 6-14, U.S v. Skilling, No. 06-20885 (5th Cir. Nov. 16, 2006); Skilling's
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3. Use Of The Instruction Was Not Harmless Error.

In the end, the government has no serious argument that a deliberate
ignorance instruction was proper. Its position at trial was that Skilling organized a
criminal conspiracy and participated in it, not that he suspected some wrongdoing
by others and willfully closed his eyestoit. On that record, a deliberate ignorance
instruction was as prejudicia asit was unwarranted.

The government bears the burden of proving that erroneous use of the
instruction was harmless beyond areasonable doubt. U.S. v. Wells, 262 F.3d 455,
463 n.9 (5th Cir. 2001). It cannot possibly carry that burden. Asin Hilliard, this
case involved many financial transactions, business decisions, regulatory and code
of conduct issues, and Skilling's defense was that he was aware of these matters
and relied on the assistance of othersin dealing with them. The question before
the jury was not whether Skilling had knowledge of the events the government
charged to be crimes; it is whether he had guilty knowledge—an actual
understanding that fraud was involved. Lara-Velasquez, 919 F.2d at 952. But the
deliberate ignorance instruction, coupled with the government’ s emphasis on
breach of fiduciary duty, including specifically cross-examining Skilling about his

alegedly “breaching duties,” supra at 71, dangerously invited the jury to convict

Reply in Support of Mot. for Bail Pending Appeal at 3-7, U.S. v. Silling, No. 06-
20885 (5th Cir. Nov. 29, 2006).
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on the ground that “guilty” knowledge followed from the fact that he “should have
known” the advice he was receiving was suspect.

AsHilliard explains, where the evidence shows not that the defendant
avoided knowledge of criminal wrongdoing, but that he knew a great deal about
the transactions—including that they had been approved by expertsinside and
outside the corporate structure—there is a great danger that post hoc evidence that
the transactions were not proper will lead the jury to conclude that the defendant’s
reliance on advice was unwise, and that a prudent officer would have sought out
different advice, or otherwise would have known the transactions were wrongful.
31 F.3d at 1517. Because “unwise decisions alone are not necessarily indicative of
the requisite criminal intent,” a deliberate ignorance instruction facilitating a
conviction on that basisis prejudicial. Id.

Asin Hilliard, one might argue Skilling's decisions were “unwise” in
retrospect; even he would not approve LIM if he had to do it al over again, he
testified. R:28855-56. But, asin Hilliard and Arthur Andersen LLP v. U.S, 544
U.S. 696, 705-06 (2005), Skilling’ s conviction must be reversed because thereis a
danger he was convicted for being negligent or for relying on the wrong advice—
not for willfully breaking the law. Thus, for example, instead of finding Skilling
guilty of having knowingly used the Raptors transactions to defraud the public,

R:36414-16 (Count 2), the jury may well have decided he should have known the
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transactions were fraudulent or merely should have known they were bad business
decisions. That is not the standard of liability imposed by the criminal law. The
use of the deliberate ignorance instruction was wrong, and it was prejudicial.
Skilling’ s convictions must be reversed.®

4. The Court’s Refusal To Give A “ Balancing” Instruction Was Itsalf
Reversible Error.

Although the Task Force now defends the deliberate instruction, in the
charging phaseit al but conceded the evidentiary record did not justify the
instruction. Ininitial meet-and-confer meetings, the Task Force requested the
instruction only as to Lay, who was not so intimately involved in Enron’s day-to-
day operations. R:38020-21. Later, initsformal proposed instructions, it sought
the instruction against both Lay and Skilling. R:25536. But after Skilling objected
and filed briefs demonstrating the instruction had no basis in the government’s
theory and proof asto him, the Task Force asked the court to add an important

caveat to the instruction: “You may find that this instruction does not apply to

%1t is unnecessary for Skilling to show the jurors actually applied a negligence
mens rea standard, but it is clear many of them did. In public comments after the
trial, several jurors commented they liked Skilling, did not believe he acted out of
greed or malice, but concluded he “should have known” about crimes at Enron.
E.g., R:38936-38 (Juror: “In my opinion, | think if they didn’t know, they should
have found out somehow what was going on.”); R:40906-07 (Juror: “It’s hard to
believe someone, such a hands-on individual, could not possibly know some of the
things going on in the company.”); R:40908 (Juror: “[1]t was their duty to know
what was going on.”).
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either of the defendants or that it applies to both of them or that it applies to one of
them but not the other.” R:38062-63.

That caveat is caled a“balancing” instruction and is encouraged in precisely
this situation, i.e., where there are multiple defendants but the record shows them
to be differently situated vis-a-vis the charged conduct. 2001 Fifth Circuit
Criminal Jury Instruction 1.37 note. Skilling provisionally agreed to the Task
Force' s proposed addition, reserving his general objection. R:38059.

Without explanation, the trial court refused the parties’ joint request, and
delivered the deliberate ignorance instruction unchanged. That was error, asthis
Court’ s pattern instructions make clear:

If adeliberate ignorance instruction is given, a“balancing” instruction

should be considered upon request of defendant. See U.S v. Farfan-

Carreon, 935 F.2d 678 (5th Cir. 1991).... When adeliberate ignorance

Instruction is appropriate only with respect to one of a group of co-

defendants, the Fifth Circuit has approved the giving of the instruction

accompanied by a statement that the instruction may not apply to all of
the defendants. U.S v. Reissig, 186 F.3d 617 (5th Cir. 1999).

2001 Fifth Circuit Criminal Jury Instruction 1.37 note at 50-51. Because a
balancing instruction would have facilitated the jury’ s appreciation of the
distinction between the different states of mind of Lay and Skilling, the omission

of a balancing instruction prejudiced Skilling and requires reversal.
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B. TheJury WasDenied Adequate Guidance On The Legal Meaning
Of “Materiality” In This Context.

All the charges against Skilling were based on alleged fal se statements and
reports about Enron, and all required the jury to find that the statements involved
were “material.” Materiality isaterm of art with a specific legal meaning that
does not necessarily comport with lay notions of “justice.” Regents of the Univ. of
Cal. v. Credit Suisse First Boston, 482 F.3d 372, 385-87, 393 (5th Cir. 2007).

In acivil shareholder suit related to the collapse of Enron’s water business,
the district judge below dismissed claims against Skilling and others under the
securities laws for making immaterial statements, such as corporate cheerleading
and puffery. But in the criminal trial, the same district judge not only allowed such
claims to be heard by the jury, but refused to instruct the jury on clear and settled
rules that draw aline between material and immaterial statements.

Absent that crucial guidance, the jury could not be expected to understand
materiality in context or apply the concept. Unsurprisingly, thejury returned
convictions on two counts based entirely on statements that are demonstrably
immaterial as amatter of law. Beyond those two counts, al the convictions must
be reversed and remanded for trial, because it isimpossible to know whether ajury

fully instructed on the law would have convicted Skilling on any count.
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1. Optimistic, “ Puffery’” Satements About A Company’ s Perfor mance
Are lmmaterial As A Matter Of Law.

Certain positive statements about a company’ s present performance or its
future prospects—even when false—are not actionable because they are immaterial
asamatter law. Because reasonable investors “rely on factsin determining the
value of a security, not mere expressions of optimism from company spokesmen,”
Raab v. Gen. Physics Corp., 4 F.3d 286, 290 (4th Cir. 1993), characterizations that
are “sguishy” and “untethered to anything measurable” do not “communicate
anything that a reasonable person would deem important to a securities investment
decision,” City of Monroe Employees Ret. Sys. v. Bridgestone Corp., 387 F.3d 468,
489 (6th Cir. 2004). Immaterial puffery includes “generalized, positive
statements’ about the company’ s “future prospects’ and “competitive strengths.”

Rosenzweig v. Azurix Corp., 332 F.3d 854, 865 (5th Cir. 2003).** Common

*1In re Ford Motor Co. Sec. Litig., 381 F.3d 563, 570 (6th Cir. 2004)
(“ Statements that are mere puffing or corporate optimism may be forward-looking
or generalized statements of optimism that are not capable of objective
verification.”); Searlsv. Glasser, 64 F.3d 1061, 1066 (7th Cir. 1995) (statements
that lack specificity “contain[] no useful information upon which areasonable
investor would base adecision to invest,” and so are merely “optimistic rhetoric”);
Inre Sec. Litig. BMC Software, Inc., 183 F.Supp.2d 860, 888 (S.D. Tex. 2001)
(“puffery,” or “[v]ague, loose optimistic allegations that amount to little more than
corporate cheerleading,” are not actionable).
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statements held to be puffery include claims that a company is “strong,” “healthy,”
“robust,” and “on target,” or “on track” for growth projections.*

2. The Court Erroneously Refused To Instruct The Jury On The Rules Of
Materiality Applicable To The Satements At Issue In This Case.

Although the rules of materiality that make puffery non-actionable apply in
civil and criminal cases alike, e.g., U.S v. Peterson, 101 F.3d 375, 380 (5th Cir.
1996), the Task Force was permitted to try Skilling criminally for statements that
would not have survived in any civil case. The dismissal by the district judge
below of many such statementsin In re Azurix Corp. Sec. Litig., 198 F.Supp.2d

862 (S.D. Tex. 2002) (Lake, J.), aff' d sub. nom. Rosenzweig, 332 F.3d 854,

%2 southland Sec. Corp. v. INSpire Ins. Solutions Inc., 365 F.3d 353, 377 (5th
Cir. 2004) (“[T]hefirst quarter of 1998 was extremely significant for INSpire
Insurance Solutions’); Nathenson v. Zonagen Inc., 267 F.3d 400, 419 (5th Cir.
2001) (test results were “positive”); Grossman v. Novell, Inc., 120 F.3d 1112,
1121-22 (10th Cir. 1997) (“substantial success’ in integrating sales forces); Shaw v.
Digital Equip. Corp., 82 F.3d 1194, 1219 (1st Cir. 1996) (“DEC was avery
healthy company,” and “basically on track”); San Leandro Emergency Med. Group
Profit Sharing Plan v. Philip Morris Cos., 75 F.3d 801, 807, 811 (2d Cir. 1996)
(“[w]e expect 1993 to mark another year of strong growth in earnings per share”);
Hillson Partners L.P. v. Adage, Inc., 42 F.3d 204, 212 (4th Cir. 1994) (company is
“on target toward achieving the most profitable year inits history”); Raab, 4 F.3d
at 290 (prediction of “twenty-five percent growth” immaterial because it “will
almost always prove to be wrong in hindsight” and “[i]f growth proves less than
predicted, buyers will sue; if growth proves greater, sellerswill sue”); Inre MCI
WorldCom, Inc. Sec. Litig., 191 F.Supp.2d 778, 785-86 (S.D. Miss. 2002) (“1999
was an outstanding year”); In re Splash Tech. Holdings Inc. Sec. Litig., 160
F.Supp.2d 1059, 1077 (N.D. Cal. 2001) (“strong,” “healthy,” “robust,” “well
positioned,” “solid”); Inre Eng’ g Animation Sec. Litig., 110 F.Supp.2d 1183, 1187
n.6 & 1195 (S.D. lowa 2000) (“strong financial condition and [its] business
prospects remain excellent”).
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illustrates this point. Below, severa of the statements for which Skilling was
prosecuted are compared with statements the district judge held were non-
actionable in Azurix:

Skilling:  “Overal, though, great quarter. Second quarter results are
outstanding. Business fundamentals remain strong.” “[W]e
continue to see very strong dynamics and fundamentals for our
business....” DX20605:7, 19.

Azurix: “[Azurix’ 5] fundamentals are strong.” 198 F.Supp.2d at 872,
886-87.

Skilling:  “But essentially, strong growth on the intermediation side,
strong growth on the Content Services side, in terms of
peopl€],] budgets, the whole thing”; “We think the businessis
very strong .... | think what we're saying is that we expect the
kind of strong growth that you' ve seen from Enron in the past
will continue ....” DX20602:33-34; DX20605:19.

Azurix: “[Azurix has] assembled the core assets and capabilities for
strong growth in our key markets.” 198 F.Supp.2d at 887.

Skilling:  “Inour Bandwidth Intermediation Business, we are making
excellent progressin creating a commodity market for
bandwidth.” DX20603:7.

Azurix: “[Azurix is] making steady progress toward the Company’s
objectives....” 198 F.Supp.2d at 888.

Statements about both these companies (Enron’ s broadband and water businesses),
viewed in retrospect by alay jury, no doubt seem improper because of Enron’s
failure. But under the securities laws, failureis not acrime. Similar puffery
statements have been held non-actionable in myriad precedents of this Court and

others. Suprann. 31-32 & accompanying text.
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Skilling moved for dismissal of three counts that were based entirely on
puffery statements, infra at 104-05, and also requested the jury be instructed to
apply the well-settled rules of materiaity.*® The court denied both requests: “This
IS not aseminar on securitieslaw,” the court pronounced. “Thisisacriminal
charge. The charge follows established Fifth Circuit precedent, and I’'m not going

to give those instructions.” R:36023.

B Theinstructi on, R:25440-41, read in full:

Statements Inherently Not Material — Certain statements are
inherently not material. For example:

Forward-L ooking Statements: General predictions about a company,
not worded as guarantees, and generalized positive statements about a
company’ s prospects are not material. Similarly, predictions about general
economic conditions cannot be considered material.

Context Makes Statements Immaterial: Even if aforward-looking
statement is shown to be falsg, it still cannot form the basis of a claim of
securities fraud if other true statements, or other cautionary statements
concerning the subject matter of the statements at issue, sufficiently nullify
any potentially misleading effect.

Facts Already Known to the Market: If the truth about certain factsis
known to the market, afal se statement about the same facts is not material,
and therefore cannot form the basis of a claim of securities fraud.

Non-Specific Puffery: Even if a statement is demonstrably false or
misleading, it is not material, and therefore cannot support a claim of
securities fraud, if it is*“puffery” — so lacking in specificity, or so clearly
constituting the opinions of the speaker, that no reasonable investor could
find the statement important to the total mix of information he or she would
consider when making an investment decision. For example, a corporation’s
commonly-heard self-praise, corporate cheerleading, and mere expressions
of optimism are not considered seriously by the marketplace and investorsin
assessing a potential investment, and thus, such statements are not material.
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Thetria court’s charge on materiality merely said a statement is material so
long as a reasonabl e shareholder would consider it “important” in making an
investment decision. R:36434 (insider trading). The jury wastold to consider “all
the circumstances, including the total mix of information made available,” and that
the charge did not cover “minor or meaningless or unimportant misstatements or
omissions.” R:36419 (securities fraud).

That instruction was grossly inadequate and misleading in the context of this
case and helped assure that the jury’ s materiality findings did not follow the law.
The Tenth Circuit’sdecision in U.S. v. Lake, 472 F.3d 1247 (10th Cir. 2007)—
arising from the collapse of Westar, the so-called “ Enron of Kansas’—illustrates
the error in refusing to prove a more specific instruction on materiality. The
corporate officersin Lake were charged with various fraud-related crimes for
having failed to disclose in SEC filings “perks’ they had received in the form of
travel on corporate jets. The defendants proposed instructions describing the
relevant SEC rules, which do not require disclosure of such perks when their
marginal cost to the corporation is negligible (e.g., the marginal cost of the CEO’s
spouse sharing aflight the CEO is already taking). Id. at 1258, 1263. The
government, however, successfully objected to these instructions, id. at 1262-63,
enabling prosecutors to focus on the millions of dollarsit would have cost

“ordinary” people to arrange and enjoy such trips, id. at 1253. Defense lawyers
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were reduced to calling witnesses on the SEC rules and arguing that the
government was not viewing the costs correctly under the applicable rules.

Forcing defense lawyers to argue the law, when the law clearly provides
their clients a defense, is profoundly prejudicial. For that reason, the court of
appealsin Lake overturned defendants’ convictions. “When a defendant’ s defense
IS so dependent on an understanding of an applicable law,” the court explained, the
trial court “has a duty to instruct the jury on that law, rather than requiring the jury
to decide whether to believe a witness on the subject or one of the attorneys
presenting closing argument.” 1d. at 1263.

The same analysis applies here. Skilling's materiality defense depended
heavily on the jurors understanding of whether and when optimistic statements of
belief and opinion are considered material to investors—and, more so, when they
are not material as amatter of law. A lay juror who has never invested in stock in
his or her life, or who has only limited experience doing so, may have avery hard
time deciding what is an “important” fact without concrete examples with which to

compareit.** And on the theory that the more information the better, ajuror might

% Indeed, one of the government’s lead prosecutors publicly disclosed that the
Task Force struggled to find evidence of materiality among investment
professionals, so instead chose to exploit stories of “common investors’ likely to
appeal directly to the jurors’ emotions:

Concentrating first on the professional stock analysts who followed
Enron on behalf of thousands of client investors, we anticipated that they
would compellingly describe exhaustive efforts to determine the true
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easily conclude that a reasonable investor would want to know as much as possible
about a company—indeed, the Task Force's witness examinations encouraged the
jurorsto think about materiality thisway.* But of course thisis quite wrong asa
matter of law: investors are only entitled to certain information about a company,
I.e., that which islegally material. As one court recently explained:

A company is not required to disclose every financial fact.... [I]tis
important to keep in mind the key phrase “total mix of information.”
This means not that a fact when viewed in isolation might have been
important to an investor, but that when taken into account with all the
other information available, it would have atered that “total mix.” In
other words, the question is not, “if areasonable investor knew x, and
only x, would that significantly affect her thinking about investing in
this security?” The proper question in viewing materiality is“if a

financia state of the company, only to be misled by defendants’ actions
and words. Instead, we found that many Wall Street investors only
occasionally perused Enron’s public filings....

Testimony from a small sampling of common investors, though less
compelling evidence of the materiality of the charged misstatements and
omissions, would provide a human perspective otherwise hidden from
thejurors at trial.... These witnesses would portray a pool of victims
much like the cross-section represented by the jurors themselves. a
group with which they might identify, and about which they might
conclude, “there but for the grace of God go |.”

Hueston, supra, at 208-09.

* The Task Force persistently elicited testimony from witnesses speculating
that investors “would have wanted to know” myriad details about Enron, asif this
were the legal standard for materiality. R:15629-30, 18406-09, 18438, 18447,
18482-83, 18493, 19952, 22777, 22789, 23630. One witness was even alowed to
opine that analysts and investors did not closely read 10-Qs, so unless all material
facts are disclosed on earnings calls and in earnings releases, a company has
committed securities fraud. R:19032-33.
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reasonable investor knew a, b, ¢, d, e, f, g, and now also x, would that
significantly affect her thinking about investing in this security?’

SEC v. Todd, 2007 WL 1574756, *3 (S.D. Cal.).

Investors are not entitled to know everything about a company, and
reasonable investors disregard all sortsinformation that alay juror might
mistakenly consider material, especially when viewed in hindsight and outside the
context of the total mix of information then available to the market. Id. at *5-8
(emphasizing hindsight problem). Especially given Enron’s after-the-fact
bankruptcy, which surely would have provoked lay jurorsto look with ajaundiced
eye at any optimistic statement about the company’ s performance, it was especially
critical that the jurors be advised asto the legal rulesin this area, which do not
aways comport with lay conceptions. Cf. Credit Suisse, 482 F.3d at 393.%

Because the jury received no guidance from the court on legal rules of
materiality applicable in this context, it was |eft to Skilling’s counsel to try to
explain through witness examination and jury argument why certain statements
matter to reasonable investors and others do not. E.g., R:19153-65, 28569-72.
Jury factfinding, especially in acriminal trial, cannot work that way. Where a

jury’ s resolution of afactual element such as materiality depends critically on how

* |n addition, lay jurors easily could have interpreted the phrase “minor or
meaningless or unimportant” in the court’ s instruction to mean only truly trivial
facts, such as Enron sold 10 trillion cubic feet of gas, not 10 trillion and 1. This
would be error. Todd, 2007 WL 1574756, * 3, *5.
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that element is legally defined, the jury cannot be required “to decide whether to
believe a witness on the subject or one of the attorneys presenting closing
argument.” Lake, 472 F.3d at 1263. It isthe “duty” of the court to provide the
jurorsthe guidance they need. 1d. “It waserror for the district court to abdicate its
responsibility in this regard and let opposing counsel argue their competing
theories, especially when defendants' view of the law [is] the correct one.” 1d.
Because it isimpossible to tell whether the jurors would have found any of
the challenged statements to be material had they been aware of the governing
legal principles, all of Skilling’s convictions must be reversed and remanded for

trial before a properly instructed jury.*’

*" For Counts 1, 14, 16-20, 22-26, 31-32, and 34-36, the jury could have
convicted Skilling on the basis of statements that could have been deemed
immaterial puffery by a properly informed jury. For example, in addition to
Counts 23 and 24 discussed in the next section, there were such statements as:

e Count 22: “[W]edon't expect [earnings| to be significantly impacted [by
California] moving forward intime.” R:14053; RE-3.

» Count 25: EBSis“making excellent progressin creating acommodity
[market] for bandwidth”; Enron “feel[s] very good about the intermediation
business and the development of markets for bandwidth”; and EBS' content
services “has tremendous upside potential for the future.” R:14055-57; RE-3.

* Count 26: Enron had “agreat quarter”; “[bJusiness fundamentals remain
strong”; EES had “an outstanding second quarter”; and Enron is “well positioned
for future growth.” R:872, 14058-59; RE-3.

Similar statements underlie most counts in the indictment. R:7340-70. As
explained above, supra at 74, it isimpossible to tell from the general verdict
whether the jury relied on such statements in convicting Skilling, and thus Counts
1, 14, 16-20, 22-26, 31-32, and 34-26 must all be reversed.
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3. The Jury Improperly Convicted Skilling On Two Counts Solely
Involving Legally Immaterial Satements.

Counts 23 and 24 each challenged particular statements made on specific

occasions. Each challenged statement was plainly immaterial as a matter of law:

. Count 23 (January 25, 2001 analyst presentation): EBS and EES are
“strong franchises with sustainable high earnings power”; Enronis
“not atrading business’; EBS has a*“ solid position.”

. Count 24 (March 23, 2001 analyst call): “Enron’sbusinessisin great
shape’; EBS “is coming along just fine”; Enron “is very comfortable
with the projections on volumes and the targets and the benchmarks
that we set for EBS’; EBS' s businesses are “growing fast”; EBS
redeployment was “very good news’; EBS “islooking good,”
experiencing “strong growth”; “[we are] highly confident in our
[EES] target for the year.”

R:869-70, 889-90, 10748-50, 10753; RE-3. Each of these statements—* strong,”
“great shape,” “coming along just fine’—is classic puffery. Like testimony about
expensive rides on corporate jets, such statements about companies that
subsequently went bankrupt for other reasons are sure to raise jury ire, but they are
meaningless to reasonable investors. They are the type of garden-variety
cheerleading statements that analysts hear every day, and that courts routinely
dismissaslegaly immaterial. Supraat 96-97. They are certainly much less
specific than the predictive statements held to be legally immaterial in Azurix. 198
F.Supp.2d at 885 (prediction that company earnings “would approximate $500

million for the year 2000